-ENGLIS# LAW. 


“ipl teed fatten 3 leafe for tetm of 
Yeats! by fink ‘The courfe Was; firlt for the leflee to ac- 


and ‘theif for the leffur to grant and tender tt to the leflee*. 
Dhe'fine fiir prine et vend? was 3 ufefal AMfitrance in thefe 
‘ahd many other clés. “Where it was covenanted, that 7 
Ahouild make to Bi his wife; daughter of 7. K. a jointitte 
by fire, it was contrived, on account of the infancy of B. 
that the writ of covenant fhould be made between J. and 
A. by which 4: acknowledged the lad to be the right of 
F- come cen que, Sevand F. granted and’ fendered it to 4. 
for life, withoutimpeachment of wafte, with remainder to 
Behiswifesfor lifes remainder to #. and his heirs. What 
effect a fine had on’ an eftate in 4/2, will be métitioned in 
another place. 


© Dee modern method of ordeting a recovery, fo as to Mannerof fuf- 
make it's” complete bar to all (ecret intails, and to thole {enns "eve" 


CHA 


ae 
Ieriowledge the Tanit'to belong to the leffir, Fate céb, Bc. Sart 


ree, 


tlaiming itv remainder, was not generally praétifed in this 
feign: "They ‘often contented themfelves with a fingle 
, Voucher; ard they brought the writ againft the tenant 
twhofe’eftate was'to be barred; both which were the precife 
tircumftuntes in Taltarum’s cafe : and though that deci- 
fion feeméd a fufficient warning,” they continued more 
tommonly to fuffer a’tecovery in that way, than in any 
other. ~ In the'twenty-third of the king we find a writ 
‘of entry ‘brolight againft the hufband and wife of land; 
‘Witere the ‘wife was tenant in tail, and they vouched over : 
this was Weld a bar to the iffue in cail*. Yet it was 
faidj.on another occafion; that if the hufband fuirvived the 
wife; them as the recompenté would go to the furvivor; 


this fhould not barithe iffue*. It was held, that where the 


writ.was brought ayeinft the tenant for life, in otder to 

bind the fee-fimple, he ought to pray in aid of him in re= 
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held in 25 Hen. VIII. (which was before the ftatute for 
declaring void recoveries fuffered by tenant forlife), that if 
a tenant for life vouched a firanger, and ig lane oad 
covered, and the tenant over in value, that the land reco- 
vered in value would not go to’ the reverfioner after the 
death of the tenant for life ; fo that, in all reafon, fuch re= 
covery ought not to be a bar to the perfon in reverfion *, 


» In another cafe, about five years afters it was faid, that 
where there was tenant for lifc, and he-was impleaded, 
and vouched him in remainder in tail, or for life, who 
vouched over one who -had title of formedon, and fo the 
recovery was had; there the iflue of him who had title of 
formedon, might bring his formedon, and. recover againft 
the tenant for lifes forthe fuppofed recompence thould 
not go to the tenant forlife, becaufe the anceftor war- 
ranted only the remainder ({ays the report), and not the 
eftate for term. of life ;.and therefore, the tenant for life, 
who was not warranted by the anceftor; could not bind 
him by the recovery. In {uch cafe, it was recommended, 
that the tenant for life Should pray.in.aid of him in re~ 
mainder, and they fhould join and vouch him who had 
title of formedon;’ and if the recovery, was pafled in thas 
manner, the recompence, would go.to both *. 

Wuere there was a tenant for life’ with remainder 
over, or tenant in tail, the remainder over, and he was 
‘impleaded, and vouched over a ftranger, and the recovery 
was had in-that manner; “it was held -by Aontogue, 
juftice, and others, that this would bind:the> entail, for 
the recompence would go to him in remainders Tt is 
remarked ypon this calc, by Brooke, that the law was de- « 


_ Rermined to be otherwife, by all the juftices, inthe cafe. 


Lord Zouch and: Stowell in chancery, and he thoughé hie ' 
seaion wes this: ‘That when he vouched a ftranger, the’ 
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Féconipence Mould not goto him in remainder; though it © AP. 
would be otherwife, if he vouched the donor of his heir®, __POO™ 
Notwirrusranpine thefe difcordant opinions about Wexey vin. 
the manner of ordering 2 recovery, it is evident, that 
fome recoveries were fuffered in tht precife way we now 
fee them; for 6 early as the twenty-third of this king 
it was laid down, that a recovery with fingle voucher 
only gave the \eftate which the tenant in tail bad at the 
time, of the recovery; fo thar if he was in of another 
eftate, then the: entail would not be bound againft the 
heir: it-was.therefore recommended to fuffer the recovery 
with double voucher’. The way to effect this’ was, for 
the tenunt in tail to difcontinue his eftate; by making a 
freehold to fomebody againft whom the pracipe might be 
brought ‘that perfon being tenant of the land, and alfo 
to the writ of precipe would vouch the tenant in tail, who 
would vouch over fome ftranger; called the common wouchee, 
find fo lofe-the land. Here, as the tenant in tail vouched 
‘generally, ed the ftranger entered with the warranty ge- 
nerally, the recompence would be held to enfue the general 
‘warranty ; inconfequence of which the tenant in tail, andall 
perfons claiming through him, under whatever eftate, would 
be barred ; it being inthe power of none tofay, the warranty 
‘was annexed tofome other eftate, and not to that which he 
slaimed.... Thus was a recovery fettled upon the principle 
of Taltarum’s cafe, as a complete bar to all eftates that the 
‘tenant could claim. 
‘Tue following queftion arofe upon a recovery. A writ 
of entry was*brought againft a tenant in tail; there wasa 
voucher and recoveryin value again{t the common vouchers 
‘but before execution fued, the tenant in tail died, and the « 
‘ilue entered: it was fubmitted to the court, whether the 
“crecoveror ‘might not enter ; and it feemed to Fitzherbert 
. and Baldwin that he might weil enter; for the iffge, on 
* . 
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epee account of the recovery over in value, could not falfify the 


a 


Uies. 


recovery, as he might if there had been.no recovery over in 
value.» But Shelley thought the iffue were remitted by the 
death ofthe tenant, After the delivery of theleitwo opi- 
nions, the matter went off without a decifion * ; and fo the 
queftion remained, till it was“olemnly fettled in-the reign of 
queen Elizabeth. Another queftion of difficulty refpesting a 
recovery,and alfoa fine;wasput to the courtof common:pleas, 
but received no decifion. It was afked, iffa tenant in tail, 
‘the teverfion in the king, levied a fine or fuffered a reco- 
very, the heir would be barred. The courtfeemed to 
‘think that the heir would be barred, thoughit was no difton- 
‘tinuance of the entail, nor‘had any effect as againft theking 
in reverfion. - Englefield faid, be had before met with fuch 
acafe, and, upon good’advice, it had been thought.a bar 
(by which it may be fuppofed he meant'a bar tothe king, 
for the report had before faid that they-had a// agreed upon 
its being a bar to the iflue) ; but Shelley exprefied a doubt 
of it. Whether it was one or the others we havealready 
ty Laminin ae heres mers: tested 
‘by ftatute *. 
+ Tue law and dofrine of ce -cinene of the 
principal fubjeéts of difcuffion during the” whole’ of this 
‘reign ; and fo unfettled were men’s minds upon the natute 
‘and qualities of this new fort Of property, ‘that queftions of 
this kind were agitated with’ great difference ‘of opinion. 
‘To convey tothe reader an idea of this controverfy about 
“ales; it may perhaps be the beftway to ftate the cafes that 
-appear on this head in our books, in the order in which 
they happened 5 as this will more pea Seegte pro- 
grefs of opinions. ‘shake 
_ACAsx happened, in the 14th sear ob tad ellen 
it proenter fully into gisege oped 
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feoffes had granted a rent to a perfon who was apprifed of 
the ufe, and afterwards made a feoffment thereof, and the 

oft que wf releafed all bis tight to the feofce 5. the grantee 
diftrained for the rent, and it became 2 queftion, whether 
the rent thould be confidered as to the ule of the ce/lui que 
‘wiésas the land was, or to tht ufe of the grantee. . Ibwas 
maintained by Pollard, Brooke, and Fitzherbert, jultices, 
that the rent fhould be to the ule. of ce/lui gue w/e, and then 
the releafe of the ceflui que ufé to the teoffce extinguithed it 
by ftat. Ric. HL. which allows the releafe of celui gue we 
to be goodagainfthim, hisheirs, his feoffeesand their heirs: 
they-held likewife, where a feofiment to a ufe was made, 
thatthe heir of the feofice, and his feoffve, and all perfons 
who were in inthe per, without confideration (or upon con- 
fideration, if they had notice of the firft- ufe), thould be (eifed 
to the fame ufe 5» but otherwife of thafe-who came in in the 
pop. For it was faid by Newdigate, ferjeant, if feoffees to 
a/ufe die without'heirs, and the lord enters by efeheat, he 
Miduld"be feifed to his own ule. Again, if the heir of the 
feoffee was within “age, he fhould be in ward tothe lord, 
and'the lord have the profits, and the feoffee’s wife her 
dower to her own ufe; her’s being an eftate given her by 
Jaw; though the’is fatd'to be in by her baron, The huf- 
band ofa woman feifed to a ule thould"likewife be tenant 
by'thiecuriefyy and be confidered as in in the po/f, tahis own 
aife, Again, if the feoffee to a ufé was bound in a ftatute- 
merchant, the land was liable to be taken imexecution. The 


feoffecsmightgrant offices, as that of a fteward, bailiff, re 


ceivor, andthe like, 
Bur Fitzherbere faid, that if a man made a feofiment 
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‘Without confideration, the feoffee thould be feifed to the | 


‘ule of thefeoffor, or t6 the fame ufe to which the feoffor 
“was feifed; and if'a feoffee was feiled of a {eignory to a ule, 
and land efcheated, he fhould have the efcheat to thts fame 
“ule as the feignory. Again, if thesfeoffee of a feignory re- 
‘covered in value upon a voucher, it was tothe firft ule. To 
: 23 this 
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Sh" this Pollard agreed, and Brooke admitting that the wife. of 
i the feoftee fhould be endowed'to her own, if the took her 
| HENRVith dower at common lave, thought it would be otherwife, if 
; it was dower ex affenfu patris, or ad oftium ecclefie; for in 
y fuch cafes fhe would be in, by the feoffec ; but the other was 
in by the law, as well as per%e baron, and indeed without 
any aGtof her own. If a feoffce made a giftin tail, without 
| Specifying any ufeyhe thought the donee fhould be feifed to 
" his own ufe; for here was a confideration, namely, a tenure 
between them, unlefs a ufe was {pecially expreffed at the 
timecf the gift: fo ina devife by will, the ufe would be to 
I the devilee, unlefs otherwife exprefled, becaufe there was.a 
he confideration implied : fo a feoffment to acorporation or 
, abbey would be to their own ufc, unlefs otherwife expreffed. 
‘There feemed to be no doubt of what was laid down about 
, confiderations and notice ; but they all agreed in it very 
| fully, namely, that a feoffment by feoffees to a wfe without 
confideration, was to the firft ule, if upon confideration ; 
if to one who had no notice of the ufe, the ufe was 
changed, and, of courfe, if with notice and confideration, 
the firit ufe remained. Brudnell, the chief juftice, carried 
the rule abeut feoffments by feoffces ftill further ; for he 
Said, fhould the feoffees make a leafe for life, with remainder 
for life, remainden,in fee, to perfons who had notice of the 
ue, they fhould be {eifed to the firft ufe, notwithftanding 
the divifion of eftates. All this was agreed in by the judges, 
as tothenature of ufes, and the eftate and power of feoffees to 
aule; but upon the majn queftion they differed, all of 
, them but Brudnell holding the rent void, becaufe a man 
could not have a ufe and a rent out of the fame land‘. 
Wun a feoffment was made to ules that were declared 
by deed, this, like other grants, was not to be revoked 5 
and any charge upon or difpofal of the land contrary to 
the tenor of fuch ufes already declared, were utterly void, 
However, 2s a will differed fo diametrically from a deed, 
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that every ater “was a legal abrogation of the former, fo Sey 
ufes declared by will might be revoked and changed as often 
as the teftator pleafed. Tt happened that a perfon made a 1 
feoffment to the ufe of his will, afd added prowt-in hoe 
Jeripts, namely, ‘to the ufe of B. for life, and fo on 5 "after 
wards he'miade a leafe for yefrs, and died ; and-it being a 
queftion whether this Jeale was good, it was'held by the 
court, that, notwithftanding the words prowt in'boe foripte, 
this was clearly a feoffment to the ufe of the laft» will, } 
which might be changed in part, or in the whole; and 
thetefore the leafe was a revocation pre tanto. They added; 
if a feoffment was made to the ule of a fchedule annexed, 
ahd that fehedale was made in the form of a will, it might 
bealtered as a will might *, 

Te queftion, whether cefful que'nfé in tail had any 4 ufo in tail. 
power to alien under ftat. 1 Rich, TIT. was again agitated’, | 
and was argued before all the judges in Serjeant’s-inh: | 
‘The queftion was ftated, whether if fuch a perfon made a 
leafe or feoffment, or fuffered a recovery, the iffue and the 
feoffces fhould be bound by it after his death, The 
judges were divided in opinion ; Fitzjames, Norwiche, 
Fitzherbert, Lifer, chief baron, and Port, held that it 
would not bind the feoffees; becaufe the ftatute makes 
fuch gifts and grants good againit the grantor and his heir, 
claiming as heir to the grantor ; but claiming as heir of 

. the body, they faid, was different from claiming as beir. 
For if feoffees were fejfed to the ule of B, for life, remain~ 
“der to the ule of C, and his heirs, and C, was heir-appa- 
yent to B, and afterwards B. made'a feoffment, or fuffered 
aria this would not bind the feoffees after the death 
“of B. 5, becaufe he claimed as purchafor, and not as heir. | 
‘They aid, every feofiee who claimed to 2 ufe in tail, did 
not claim to the ule of the feoffor and his heirs, as the 
: fhatute of Rich. IE. exprefsly required, but to the, ufe of 
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the iffue in tail ; and they youched an. authority. in the, 
laft reign!, which declared that the feofiment of celui qua; 
VAIL, n/e in tail did not bind the iffue after his death. Inthe cafe of 
a feofiment to the ufe.of an abbot, the feoffees. were feifed) 
to the ufe of, him and-his fucceflors, and not to.the ufe of, 
him and his heirs, fo Sat geben by Destne wot 
not; he good. 

However, Englefield, Spelman, and Shelley, were of 
a different opinion... They faid, that before the statuteide 
donis every tenant in tail po/t prolem fufcitatam hail, powery 
to alien, infpite of the donor and his heirs, fo that-he bad 
inveffeét a fee-fimple ; and all that-this tatute did, \was:to 
reftrain the donee and his heirs from aliening. But in'the 
cafe in queftion, there was no gift of land in tail; the 
land was.given to the feoffees in fee-fimple, and the'ufe, 
though called aufe in tail, was in truth no tail withinthe fta- 
tute, and. was therefore at common law, as land po/? prolem 
fufeitatam:, any alienation therefore by ce/tui. que w/e in tail, 
after iflue, ought to bind the feoffees. “Chey argued, that 
the fat. of Rich, 111, would become of no effedt, if feoffees, 
could invalidate fuch grants after the death of, ce/ffui que 
uje. It owas, however, agreed by the mijority, ‘that a 
grant, feoffment, leafe, or releafe, by celui gue ufe in 
tail, could not bar the feoffees® ; and they thought the fame 
of a recovery. 

However people might acquiefce in the aboye deci- 
fion, as far as it affected voluntary grants by deed, or aéts, 
in pais, they would not endure thata recovery, which -had- 
lately been recognifed as a bar to an eftate-tail in poffefiion, 
fhould not be allowed the fame force when applic to. the 

- inufe. This point was frequently agitated in 
both before and after the ftatute of ufes, am 
pty Je appeared in two das 5 el 
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‘where the recovery was fuffered by the tenant, or by the feof- sae 
fees, The following cafe of this kind was after the ftacute, | 
“Aw the-tWenty-ninth year of the king it was held, that 
if the feoffees to the ufe of an eftate-tail, or other ule, 
fuffered arecovery upon a-bargain, this fhould bind the 
feoffces and, their heirs, and ce/tuigue w/e and his heirs, 
where the buyer and recoveror had no notice of the firft 
we, To this. it was added by Fitzherbert (who had, 
as weave feen, concurred in difallowing a recovery by 
tenantin ail himfelf) that it fhould bind, though he had 
notice .of the ufe; for the feofives having the fee-fimple, 
might by law fuffer’a recovery. It was at the fame time 
held, by many, (among whom it cannot be fuppofed Fitz- 
herbert was onc), that if cefui que ufé in tail,was vouched. 
in.a recovery, it hould bind the tail imufe, both as to the 
tenant and his heirs; which opinion was founded, as 
Brooke thinks, upon the authority of ftat. Rich. II.* 
and, moft probably, upon the reafoning of the diflenting 
judges in the cafe beforementioned, in the nineteenth of the 
king. We find, in the next year, a doubt was entertained 
whether a recovery againtt ceftui gue w/e in tail would bind 
the iflue ; and it is faid by Hales, juftice, that true it is, 
by fuch recovery, the entry of the feoflces is taken away 
but after the death of the tenant, the feoftees may have = 
writ of right, or writ of entry ad terminum qui preteriit 
in the po/f, or the like writ. It was queftioned, in an- 
fwer to the above reafoning about the ftatute de denis, whe- 
ther a ufe might not be within the equity of thar act; and 
they reafoned upon the ftatute of Rich. ITT, jult in the 
way that the judges who concurred in the decifion in the 
ui of the king had treated it*. The fame year 
another recovery of this kind came in que‘tion ; and this 
recovery, as we are told, had been advifed by ‘Fits, fer- 
jean. Tt does not appear whether that was Fitzbigbert, 
‘29 Hea, VIEL New Cafes, 129: °° pa VEIL, New Cafes, 131g 
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who webave fen thought, when tpon the bench, fuch 
recoveries void. “It happened in this cafe, ‘that'the tenant 


‘MENRY Vint, in tai) died without iffue, and the brother claiming’ the 
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eftate in chancery, the recovery. was held to be good no 
longer than the life of the recoveree?. Thus ftood this 
queftion at the clofe of the réign of Henry VIHI. 
Fitznervert feems not tohave been al governed 
by the fame general principles upon this fubjeét ; for, not- 
withftanding a fine levied by cePui que off in tail ftands 
exaly-upon the fame grounds with a recovery, he gave'a 
clear and explicit opinion in the twenty-feventh year of the 
king, that fuch @ fine was good. “The eafe in’ which he 
delivered this opinion is worth mentioning for another 
reafon + ceflui que nf? to him and his wife, and the heirs of 
the body of the hufband, bargained and fold his land for fo 
much money, and then he and his wife levied a fine toa 
firanger. It was faid this fine was yoid, for at the time of 
levying it, the parties had nothing either in ufe or in pole 
feffion ; for by the bargain and fale, the ule was in the bar 
gainee, and nothing was either jn the hufband, the 
or the ranger, fo that the fine could no way be valid, 
Fitzherbert obferved upon this, that he would never bap 
Tand, unlels the ceffui que ufe made firft a feoffment, and 
afterwards levied a fine *. In the thirtieth year of the king, 
it was rather thought, that a fine levied by ccflui que uf, 
though it bound him and his heirs, fhould not bind him in 
reverfion, nor the feoffees, after the death of the cohufor ; 
for under the ftat. 1 Rich. “TIL. only he and his heirs, and 
his feofiees, aiming tohisufe, were to be barred, which 
was not {o here. This doubt, as to the iffwe in tail, was 
ae as we have before 
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twenty-fourth of the king, we find a cafe where aman GHAR. 
had made’a feoffinent in fee to four perfons tohis own ule, — ~*™* 
_ and the feoffces made a gift in tail without confideration HENRY Vill, 
toa firanger, whohad no notice of the firft ufe, habendum — yy 
ig tail to the ufe of ceffui guew/e and his heirs. Ona fore 
mer occafion we met with a Yidum declaring fuch eitate 
in tail to be good ; and it was now accordingly adjudged, 
bythe concurring opinion of all the judges, that the tenant 
in tailthould not be feifed to the firft ule, but to his own, 
They faid, that the ftature de domis ordains, guéd wolantas 
donatoris in. omnibus obfervetur. Now no one can be fcifed 
tothe ufe of another, but one who can execute an eftate 
to the celui que ufe, which tenant in tail cannot do; for if 
he was, the ifflue might have a formedon, to recover the 
eftate-according:to the will of the donor, The fame of 
an abbot, mayor and commonalty, and other corporations, 
as was before faid; for if an abbot executed an eftate, his 
fucceflor might have a writ of entry fine a/fenfu capituli. 
‘The fame of fuch as were in the pa, as thole by efcheat, 
mortmain, perquifite of a villain, recovery, dower, te- 
nant by the curtefy, and the like, who were always feifed 
totheir own ufe. They repeated what had been faid on a 
former occafion, that there was a tenure between the do- 
nor and donee, which raifed a confideration, and therefore 
intitled the tenant in tail to be feifed tohis own ufe. The 
fame, they faid, of a tenant for term of life and years; 
for where fealty was due, and a rent was referved, there, 
though an ufe was abfolutely exprefiéd to the donor or lef- 
for, yet thofe circumftances were conftrued to amount to 
fuch 4 confideration, that the donee or leflee thould have 
the land to their own ufe. The fame where a man fold his , 
lands for 20l. by indenture, and executed an eftate to bis 
own ule, this would be a void ufe; for the law upon the con~ 
fideration of money conftrues the land to be in the végdee. 
. 
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omar. Ie is laiddown by Fitzherbert, that thould- the feoffces to’ 


the ufe of an eflate-tail fell the land tovone: who had-tio= 


WeNRY vu tice of the ufe, the buyer fhould be feifed to his own ule, 


t 


and not to the ufe of the eftate-tail; and this, becaule of 
the confideration of money ; and becaufe the feoffees, hav- 
ing afee-fimple, could malé&e 2 good common-law con= 
weyance '. 21 

“Pue notion of tenure being a confideration fufficient 


do raifea ule, they carried ftill further. They’ faid, that 


ufes Were at common law before the ftatute guia emptores ; 
for, before that aét, upon every feofiment there was a 
tenure between the feoffor and feoffee, which wasfuch 2 
confideration as intitled the feoffce to be {eifed to*his 
own ufe: but after that a@, every feoffee was to. hold: 
de capitali domino fed; fo that there was no confideration 
between the feoffor and feoffce without money paid, or 
other fpecial matter, in  confideration of which the 
feoffee might: become intitled tobe feifed to his own’ ule; 
For, according)to,the opinion of Shelley, when the father 
infeoffed the fon and heir-apparent {as was common in the 
reign’ of Henry Ill. before fat, Marlb®,). to-defraud the 
Jord, of bis, ward, this feofiment.was to the. ufe of the 
father, who-took the profits duritg his life. “The fame, 
in-cale of a:feofiment made by a. women to a man to mare 
Fy-hér ; thewoman. took the: profits after the efpoufals, 
though this might be doubted, as- Brose thinks, becaule 
there was an expre(s.confideration, Again, it was held 
by» Norwiche,.if a man delivered money to -T, S. to-buy 
land for him,. but he bought:the land to his own-ule 5 yet 
this.would be conftrued by law tobe to ‘the’ ufe of hint 
who delivered:the money *. 

Aprer allithis'debate upom the nature of ufés, and 
sehen they: hndbeen ‘recognfid: both by 
raphe Seat ae pis ation rae neaeell 
‘New Cafes,1 36. * Vid. eutpvoly Tl. Ga. * 24 Hem, VILL New Cafes,126, 
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made upon them by the counfel of the crown. This 
was, no doubt, at the inftigation of Henry VIL. who 
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had frequently expreffed “his difapprobation of ules 5 and NENRY VIL. 


after long complaint of the lofs he fuffered in wardfhips, 
and- other cafualties of tenure, had propofed plans for 
curtailing them, which had net yet fuccecded. He feems, 
this year, to have attacked them both in Weftmintter-ball 
and in parliament. The cafe alluded to arofe upon the 
will of the lord Dacres ; a family which, at this time, by 
‘one accident or other, gave occafion to the difcuffion of fe- 
verall'points of law. The flat. 4 Hen. VII. which was 
‘one of, the ftatutes of pernofs of profits, and fecured to 
Jords the wardfhip of fuch heirs as were feifed only of the 
ule, and: not in poflefion, had an exception in favour of 
appointments by the anceftor’s laft will. “The lord Dacres, 
‘by his will, bad authorized his feofiees to pay his debts 5 
he limited his eftate to his fon in rail, the re- 
} sede fee, An office was found, decliring a! 
“this, and foggefting, that the will was made by covin and 
céllufion, This being returned into chancery, it was 
there litigated by the feoffces before the chancellor and 
allithe judges of England, It was contended, in fupport 
ofthe inynifitiony firft, that a ufe was notat common 
laws) fecondly, that it was nor teltamentary ; thirdly, 
thatthe prefent will was covinous. In fupport of the 
firtt pofition, they feemed to adduce nothing to thew that 
‘this fort of property was not at common law, but merely 
that there was 10 mention of it before the time of memory 
dint Richard I. “and the following reigns. To this fort 
‘of argitment the other fide anfwered, that common law 
did not mean fuch antient ufage as the counfel for the 
now | for, but only common reafon ; and it * 
yas reafonable enough, that one man fhould confide in 
. In proof thet the common law admitted uch ‘2 
confidence, they recurred to thg ftatutes of perifors of 
profits, from the reign of Edward ILL. downward : in thort, 
P| py 
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rae they declated it not a point to be difputed. In Support 


of the fecond pofition, they faid; that a ufe fhould follow 


‘MENKY VL. the nature of the land ; and as it was partible, if of gavel- 


kind, and defcended to the youngeft fon; if of borough 
Englith, the fame as the land, tt was reafonable it fhould 
not be devifable any more than other inheritances, unlels 
by fpecial cuftom. To this it was anfwered, that a ufe 
might pats by batgain and fale by parol} and it would be 
itrange, if after that i thould not be devifable by will ; 
and that, at any rate, futh a devife was good by fiat. r 
Rich. III.; and they quoted a determination in 20th 
year of the king, where, after fome ftruggle; it was fo de- 
termined. The third point, which regarded covin, they 
feemed to found upon the ftat. Marlb, made againft covin- 
ous feoffments of an anceftor to prevent the wardthip of 
the heir; concluding, that every will which had the fame 
effect, thould, by the equity of that act, be 

covinous. The anfwer to this was; that the 

will carried no covin in it, being merely to 

eftate, and that it was within the faving of ftat. 4 Hen: 
Viiv. 

Sven were the principal grounds upon which. this 
cafe was argued on both fides: what the decifion was, 
Mocs not appear. The afperfions which were thrown upon 
ufes by the crown lawyers on this occafion; and the 
bold manner in which they controverted fuch eftablifhed 
pofitions of the common law; as the lawful exiftence of 
ules, and their being teftamentary; fhewed that the crown 
was ripe for giving the final blow to this fpecies of ; 
which was at length intended byte atte we pled 
this fame year. 

‘Tae flatute of ules caufed a great revolution in this 


title of the law. A ule, from being 
became now a legal one 5 and ig. Saas 
1 by Hes yity.6. 


profits 
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profits bei ogre! ie the aétual feifin of the land, one 
no longer ftood in ‘need of the court of chancery to give it 
t, but was cognizable in the courts of common law. a 
The authority of the court of chancery over landed pro- Operation of 
perty was by thefe means-much abridged and diminuthed, = 
This for atime had a fenfible feet 5 but, when limi- 
tations of a “new impreffion were brought before courts of 
Tay certain technical fcruples arofe, which the judges 
did not think themfelves at liberty to get over, and things 
in fome meafuure began to fall back into their old channel, 
An opinion was. delivered in the 36th year of this king, 
that though afeoffment “to a man for life, and after his 
 deceafe that J. N. thall take the profits,"” be a clear ule, 
and executed by the ftatute ; yet if it had been, that 
« after his death the feoffees thould receive the profits, and 

pay them overto /. N*,” as J. N. would receive no» 
thing but through the hands of the feoffees, this would fot 
be executed by the ftatute. After this it was feen, that 
notwithftanding the ftar. 27 Hen, VIIL. there mutt be re~ 
courle to the aid of a court of equity for the execution of 
certain ufes, that were particularly circumftanced. 

Tue queftion on the ftatute of ufes which created. moft 
doubt, was the condition of the feoffees what intereft, 
what power remained in them, when, at the infant of 
theiry appointment, the ftatute transferred the pofléifion 
out-of them co the c¢/ui gue w/e. Many of the opinions 
which had prevailed refpeding feofices after the ftatute of 
Richard 11, were argued upon after the ftat. 27 Hen. 
VII1,5., they, were ftill confidered as {eifed in fee of 
the land, notwithitanding the operation of the flature, as 
appears from many of the cafes that have been before J 
mentioned : fo that, upon the whole, a fublifting intereft > 

be ¢ attributed to them, as a kind of guardians 

* ceflui que ufos which intereft, at aR sO 
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ation. Arcesat Ai aio Sees a 
after the ftatute of Henry VILL. continued the fame: as it 
ae ine oe Mouse'eh Scher IE when the concurrent 
rights of the feoffées and ofythe ce/lui gue u/e occalioned fo 
much fttife.. This is another ftrong inftance in which this 
Statute was difappointed of its effeét , and this circumftance 
contributed to lay a foundation for much of the curious 
reafoning that afterwards arofe upon conveyances to ules. 
Tr the intention of the parliament was fruftrated in thele 
inftances, fo was it by the manner of conveying eftares 
‘which foon followed. It was evidently a principal object 
of the makers of that act, that land fhould thenceforiward 
be transferred, as anciently, by feoffment, with livery, of 
feifin, and by other;common-law affurances 5 whereby. the 
notoriety of the alienation sige eal 
every'man’s poffeffion and right : but it saree 
that this very ftatute, on the contrary, contributed, 
‘end, to bring feoffments into entire dilute, and gave 4 
‘a fecret mode of conveying land pregnant with all the in- 
‘conveniencies and milchiefS before complained of. 
feafoned in this manner: if he who is feifed of the, ule 


‘Becomies'by force of the Hatute feifed of the Jand, then to - 
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‘Tue patliament foon faw that this would b the confe- CHAP, = 

quence of the ftarute; in one inflance ; for, if the Matute FS, 
executed every ule that was raifed, a perfon who wanted to Vit. 

*  partowith his land had nothing to do but to raife a ufe by } 
bargain and fale, as was then commonly pra‘tifed, and 
Ratute would confirm the-ceftwi que nfe in the feifin of the 
Jand as fally as if there had been a eranfinutation of pof-? 
feffion by feofiment, fine, or revovery. ‘To prevent the 
mifchief of this in fome degree, it was enatted by ftat. 
27 Hen, VIII, ¢.16. that no bargain and fale fhould 
tenure to pais a freehold, unlefs the fame be made by inden- 
ture, and be inrolled within fix months in one of the courts 
ar Weftminfter, or with the cu/los retulorum of the county 5 
After which provifion, it was thought the conveyance of a 
life would be as notorious as the ancient common-law ai- 
furances. As to deeds to declare vfs, as they were only 
eppendages to others which made a real transfer of the 
pofleffion, the.allowing of them to continue as they.were; 
it was.imagined, would not have any very bad tendency. 

Covenants to raife ufes were ftill in practice, not- 
withftanding they had been reprobated by judicial opinions 
of the courts of law in the laft reign ®. Ufes were originally 
2 matter of invention; and they had not been fo long can- 
vafled ih our courts a8 to preclude every private petlon from 

* perfifting in fuch opinions as his fancy or judgment might 
have dilated, even in oppofition to one of two declara- 
. tions from the judges. With thele fentiments, many ftill 
adviled them as (ure conveyances ; and as fuch they were 
practifed all thro’ this reign; till they at deagfe cottinetie 

_ degree of legal recognition: , * 

Tue general queltion as tothe validity ofa covenant to 
Change was agitated in the yreat cafe of the prior 
yse fobn's, in 27 Hen. VIML.; astd it was there agreed, 

 ithat if a’man eovenanted, that on the payment of foethuch 
moriey another fhould have his leafg of the manor of Dale, @ 
& the yibess upon payment, might enter immediately; fur 
© Vid. ant. 165. 
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this bargain altered the pofleffion the fame, fays the book, 
as if ithad been a bargain for money*. This was adeci- 
fion which, it was thought, afforded a ground of law upon 
which the force.ofa covenant to change a ufe thight be ar- 
ged with great degree of probability. 

“Lr was probably on fuch fopndation as this that the de- 
termination in32Hen. VIII, proceeded. It was there laid 
down, that where covenants and agreements, and not ufes, 
were contained in indentures ; as if it was covenanted, that: 
A. Should recover againft B, his land in D, to the ufe of the 
recoveror and his heirs, and ta the ujes of the covenants and 
agreements in the indenture; there, if he recovered, the 
recovery would be to the uft of the recoveror and his heirs 
only, and nef tothe ufes of the covenants and agreements in 
the indentures. But, fay they, if ufes were fpecified in 
the indenture, and it was covenanted that 4. fhould recover 
to the ule of 4. and his heirs, and to the ujes in the inden- 
ture, there the recovery would go to fuch ule, and be exe- 
cuted by the flatute”, Here is a plain declaration that a 
ufe might be conveyed by covenant. Conformably with 


* this general refolution, we find two years afterwards an 


inion of all the judges, after great deliberation, in favour 
Fie ath toconvey ufes. Jt was determined in Man- 
tell’s cafe (who had-been attainted with the Lord Dacres), 
that where he after the ftatute of ufes had made a covenant 
for 1901. and in-confideration of marriage, that he and his 
heirs, and all perfons feifed of his lands and tenements in 
Daic, be: feifed of them to the ufe of his wife for 
term of her life, and then to the heirs of his body begotten 
«upon her, that this would change the ule; and nN) this 
allecifion the jand was faved from forfeiture *. « 

Tus was acovenant executed become = conveyance of 
besa sear neion et pie Sask wae 
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the “ee of 2 conveyance of the freehold: In this 
her was one of the difficulties in the reign of Hen, VII. 
as to this inftrument removed; but the other Milf re- 7 
mained: for as to Covenants éxecytory, that is, where it 5 
was covenanted, that after the covenantor’s death his fon, 
or fome other perfon, fhould have the ufe, there is iio deci- 
fion in this reign which goes farther than’to fhew, that the 
fée=fimple was not in fuch cafe taken out of the covenantor ; 
and of courfe, that he was only liable to an ation of cé- 





venant, if he exercifed the full Tas a tenant in fee, 
and difappointed the future ufe ¢ : } 
Wren it was agreed thar covenants thould be permit | 


ted to raife ules; it was expedient to preferibe fome rulés 
for their government. ‘The firft objeét in this; as in’ all 
queltions abottt conveying a ule, was the confideration. 
Andit was laid down by Hales, in 36 Hen. VILL that a 
tfe fhall not be changed by covenant on a coiifideration! 
paffed j as if one coyenanted to be feifed to the ule of T. $. 
becaufé T. 8: is his coufin; or becaufe 7. S. before had © | 
giveti him dol, unlefs it was given for the fame land, 1 
But a confideration, prefent or future, was held to be a 4 
good confidcration; as a confideration of 100l. paid at the 
time of thé covenant, or to be paid at a future day, of 
to marry one’s daughter, or the like*, Covenants, 
and the confidération on which they might be riifed, were 
anew branch of the learning of ufes, and Were much 
agitated in the following reigns. 

Berroke the queftion of a covenant was feriled in this 
way, and while men were indulging themfélves in every 
contrivance to maintain thefe fecret methods of conveying or aiee 
their eltates, the conveyance by leape and réleafe Was sete, 
devifed by ferjeant Adecre. ‘This is faid to have been 
Corie Reris wh malt conse fo aly “ 

Lord Narrit, who wanted to conceal from his femily 


{ anand 95 Hen, VINE. Dyer 55 5. ° 36 Mea VIM. Sew Cater, 135. | 
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i Celera of bie- fates. niesatienthpeecald have 
created-no difficulty but in the interval between the ftatute 
. which enjoined the inrollment of a bargain and fale, and 
this determination in favour of covenants to ftand feifed. 
This method.of conveying was probably copicd from the 
\ com(ion-law. affurance by arleafe, and afterwards a re- 
leafy as praGtifed in the time of Henry VJ. and Ed- 

ward IV‘. The way of ordering a leafe and releafe was 

this: Firft,.a ‘bargain and fale was made of a term for 

| * years, which the {tatute juft mentioned not confidering, 
i? we may fuppole, of fufficient importance, does not re- 
4 quire fhould be inrolled: the bargainee being thus pol- 






\ felled of the term, by force ofthe ftatute, was in a capacity 

rE ‘to reecive a relea/e of the inheritance. The deed of re- 

| leale contained the whole fettlement of the eftate fo con- 

a veyed, to the various ufes and purpofes intended to be 
. proyided for. 


AFTER attempts to limit eftates in perpetuity had been 
fo.often made, and fo repeatedly difcountenanced and de- 
feated by our courts, thefe new conveyances to ufes were 
laid;hold on as amode for making a freth experiment on 
this fubje&t. Being a modern invention, and confefledly 
jin defiance of the antient courfe of the common Jaw, it 
was perhaps thought that fuch eftates as might not after 
former precedents be limited in poflefiion, might yet be 
declared in ufe. The nature of an ufe feemed to favour 
this inclination to convey and thift property by the limi- 
tations of a deed: it was a creation of the feoftor’s, was 
wholly at his difpofal, and was cognifable in a court where 
the di@tates of general reafon and equity were fuppofed to 
« faperfde the rigid precedents ‘of a partial and antiquated 

fyftem. It.was probably owing to ideas like thefe, that 

many of the limitations of eftates, which began to appear 
abou,’ this time, were made. In the thirty-cighth oe 
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Hen. VIII. there is mention of a conveyance of this kind; bea 
which was contrived for the purpofe of preventing all the 4 ; 
perfons taking under it from breaking in uporithe limita-~ MENRY Vill, 
tion thereby made. The grantor infeoffed two perians to | 
the ufe of himfelf for life, without impeachment of wafte ; 
and after his death, to the uft of his fon and his heit®)-un- 
til the fon fhould affent and conclude to alien the eftate, or 
any part thereof, or to charge or incumber it; and after, 
and immediately upon fuch affent and conclufion, to the 
ule of 4. and his heirs, with the fame provifo, and foon to 4 
others#, It appears that fuch devifes were now veryeoms ] 
mon; but none of them coming into court; we know not 
the fentiments of the judges upon them, and imuit wait 
till a fubfequent period, when they underwent fome difeuf 
fion, Thefe are “ the upftart and wild provifos and limi- 
tations” which are fo reprobated by a great lawyer", in 
whole time they began to grow into great difcredit, after 
the encouragement they had received by fome adjudica~ 
tions in their favour', 
‘Tue introduion of ules tended much to embrangle 
queftions of real property, and the whole law of eftates : 
thefe difficulties increafed after the ftat. of Rich. IIT. 
had given to ce/tui que nfe the fame power over® the land 
which the feoffees had before, and ftill continued to retain, 
When the ftat, 27 Hen. VIIL conveyed the poflefion to 
the ufe, new perplexities arofe of a fimilar kind. “Befére 
we take leave of this fubjeét, it will be proper to givethe 
reader fome inftances of thefe complicated queftions, which 
we fhall now do, without entering minutely into the ar~ | 
guments in which they were canvafied, . 
Ir has been before remarked, that the cafualty of ward.. 
fhip was intimately connected with ufes ; and:this fruit of 
» tenure was the topic which moft interefted the king in the 
fuppreflion of this new fpecies of conveyance. “Jn our 
. 
# 38 Hon-VilI. New Cafes, 31. Pref. 4 Rep. | Paticularly bySchels/lica’s ca/c. $ 
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law-books, in various cafes, this connexion between ules 
and wardthip appears ; and fome of the moft complicated 
queftions relating to the Jatter arofe from eftates in ufe. A 
remarkable cafe of this kind was argued in the court of 
common-pleas, on 3 writ of ward brought by the abbot 
of Buty againkk Elizabeth Bockenham, Certain perfons 
being feifed to the ufe of Bockenbem in fee, infeoffed other 
feaffees to the ufe of Bockenham and Elizabeth his wife, 
for her lifey with remainder to Beckenhatn in fee. Bock- 
enham died, leaving a fon under age. The lands being 
held of the abbot, he brought his writ; and it was aquef- 
tion, whether the infant fhould be in ward to the plain- 
tiff. After frequent argument, the judges differed : Shel- 
ley-and Fitzbérbert holding that he fhould not be in ward 
tothe abbot ; and Baldwin, that he fhould. No judg- 
ment was given ; but it is (aid that the abbothad the ward 
by confent; agreeably with the opinion which’ after~ 
wards prevailed, namely, that the heir was not in of 
the new ufe, but of the old one ; fo that being in the old’ 
reverfion as heir tohis father, and not in of the new re- 
mainder by purchafe, he thould be in ward, 

‘Two fettlements made by the lord Burgh, ¢which have 
been already mentioned for another purpofe) gave occafion 
toa queftion upon the wardthip of his grandfon. In an 
indenture 6fycovenant on his marriage, before the ftat. 
'27 Hen, VIL. he declares the ufes of a recovery to his fon 
and his wife, and the heirs of the body of his‘ fon; after 
theflatutey the fon’ had iffue-and died, leaving the ifue 
‘within age’: ‘the Jand was holden of the king, and it was 
a queftion, whether the infant thould be in ward to the 
cron, of out of ward, during the life of the mother. 
"This matter was heard in the new Court of Wards and 
Liveries and it was held by the king’s-ferjeant and at- 
forty, Sy theattorney of ards, by Brooks, and others, 
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that the ifliie fhould be outiof ward during the life of the 
lord Burgh, ‘who was ftill the king’s tenant ; for having 
expreffed no ule of the fee, ‘the antient ufe of the fee-fim- 
ple remained in"him ;and'fo when the ftatute’pafled; the 
pofleffion vefted in the fon and his wife, as the ufe before 
did, and the fee-fimple in ‘he father, who was donor of 
the ufe. At the time of the fame marriage, the lord 
Burgh fettled other lands by covenant in this way 5 namely, 
“that his eldeft fon, immediately after his death, thould 
“ have in polleffion, or in ufe, all his lands,"’ &c. In'this, 
as in’ the former, the queftion'of wardthip turned upon 
the fee-fimple, whcther it was out of the covenantor; 
and they held that it was not ', 

‘THe breaking into old fettlements, and then refettling the 
family-eftate, as in One of the preceding” inftances, in’ a 
new way, furnifhed frequent queftions of remitter. Thele 
were always difficult points, and were rendered ftill more 
complex by their connexion with ufes. “This will.be evi~ 
dent from the following inftances. Tenapt in tail made 
a feoftment before the flat. 27 Hen. VIL. tothe ule of his 
wife for life, remainder to his fon and heir infee ; "after 
this the ftatute paficd, then the feoffor died, and then the 
wife and the fon entered; it was doubted, whether he 
fhould be remitted to the entail. Dyer feems to think he 
fhould not, becaule the dtatute executed the pofleffion in 
him in the fame manner in which he had the ufe, and hilt 
was in fees but he thought the iffue would be i 
Again, a woman tenant in tail took hufband, «who: 

a feoffment before the ftat. 27-Hen. Vill. to the ule of. 
himfelf and his heirs, and-after having ifflue by his. wiley 


he died: the wife died, the iffue entered, and madera, 


feoftment to the ufe of himfelf and his wife and his heirs, 
andthen died, leaving an-heir within age ; then the {tatute 
27 Hen, VILL. was pafled ; afterwards the wife did, and a 
. 
* 34nd 55 Heo. VIEL Dyer, sq 
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P. queftion arofe, whetherhe was remitted to the éntail, Na 
decifion was made,in either of thefe cafes 5 but in the fol- 
Vill, lowing, which was.of afeoffment in fee by a tenant in 
* tail, who died his heir within age, after-which the fa 
tute palled ;it was adjudged, in: conformity with the 
opinion of Dyer before-mentiéned, that the heir was not 
remitted™. “The expectation in all thefe cafes was, that 
~ « becaufe an eftate was thrown upon the ce/fui gue-wfe by the 
flatute, it was within the common-law notion of @ remit- 
tery, that he fhould poffefs not in the form in which it was 
caft upon him by the Jaw, but in his better or more an- 
tient right, by remitter. Bur this reafoning was done 
away by another which was equally technical and refined; © 
for it was anfwered by Baldwin, the chief-juftige, that the 
eftate was notcaft upon the ce/lui que w/e by the law, but 
by bis own aé?; namely, by an act of parliament, to which 
every manisa party®. ‘The better reafon however was,:* 
that the ftatute gave the pofleffion and feifin in no, other 
way than the party had the ule, and no feifin could be con- 
veyed.to an ufe which he had not. 
on ‘Tits itatute of wills may be confidered as having in- 
A wilh, troduced a new Species of conveyance. A-devife became 
now a common affurance, which eficcted a complete trans- 
ferof the freehold, We have-feen, that many points had 
already. beeg determined on wills of land devifable by 
ciftom, from which. the formal and effedtive parts of a will 
ly wellfcttied ; but a new turn was now given to 
thee ‘The practice of devifing w/es, where 
- it was not the cuftom to devife the /and, had lately made 
wills much more frequent than they had been, Thefe, 
. t which were nothing more in cficct than declarations. of 
ules, became precedents for wills after the ftatute of wills : 
fo that, in addition to the loafe wording which was allowed 
in-wills gf land at-common law, and'theliberal conftrue=~>~ 
Me oq Hen. VIL, Dyesys4'2pkeh > 28 Hea WIL Dyer, 25.148. 
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tion which they received; in order by all poflible wagpig cn 2k : 
give effect to the intention: of - the deceafed, however un- “4 
__ technically expreffed ; in addition to thefe ptoperties and ar 
circumftances relating to wills of Jand, they were’ now to 
be_confidered, likewife, in. the light of declarations of 
ufgs, and as fuch were w be ifterpreted with great indul-~ 4 
gence and equity. Thefé confiderations rendered the fub- 
jet of wills of land fomewhat curious and complicated 5 
cfpecially when entangled in the diltinétions and refine- 
ments with which entailsand limitations:abounded. “The 
difficulty in all thefe cafes was, how to effectuate the in- 
tention of a teftator, without intrenching on/fome rule of 
jaw. 
Is reviewing what wasdone by the courts in forming 
and modelling the Jaw -of devifes, our attention is firft 
_ caught by thofe determinations which illaftrate the remark 
we have juft been making on the equity with which thefe ? 
infiruments were conftraed, and the contfaft which they, 
on that account, exhibited, wien compared with grants. 
This conftitutes the molt interefting topic inthe law of 
devifes, and will. demand our uttention in a particular 
manner, as devifes were now authorized by parliament, 
and the occafions for difcufling them were more frequent. 
‘Tue firft information upon this head “prefents itfelf 
in the ninetéenth of the king; wheii Eviplefidlé tates'it'as, Suto" of 
an acknowledged point of law, upon which he might 
argue, that a devife to a man in fee, and if he dies with- 
out heirs, then toanother, was void inlaw ; for'a fee-fimple 
could not by law depend upon another*. © This is an in- 
ftance in which-no indulgence was ‘allowed to a gift by 
will, beyond that of deed. “This queftion was confider- ¢* © 
ed fome few years afterwards,” when a reafon was given 
why thelaw would not ‘faffer fuch a devife. A man had 
given'his and toareligious houfe, by the cuftom offon- 
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CHAP. don, which allowed lands purchafedto be-given in mort- 
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main; with this condition; ita g#id reddant fo much 


ue 
\ HEXRY Vil. moncy yearly to the dean and chapter of St. Paul’s ; and 





if they failed, that their eftate fhould ceafe, and the dean 
andchapter and their fucceffors fhould enter. Upon an en- 
try being made, it was béld clearly by Baldwin and 
Fitzherbert, that the condition was void ; for, faid they, 
it could not remain after a gift of the fee-fimple; the 
feoffor having determined his intereft and right: befides, 
a ftranger could ‘not enter for the'condition broken, but 
onty the heir. It may be remembered, that the very reafon 
given by Littleton why’ the limitations in ju/fice Richel’s 
will were void, was, becaufe the heir, and not a ftran- 
ger, was the proper perfonto enter for a.condition broken. 
The diftin€tion had not yet taken place between condi- 
tions and conditional limitations. 

‘Tua fame fcruples which the courts had:in allowing 
afee to be given aftera fee by willy were entertained re- 
fpeSiing the devife of a chattel intereft : they were'as jea- 
Jous of thefe perpetuities as of the former, though they be- 
gun to relax in this reign as to the latter, A man.pol- 
fefled of a term for forty years made his will, and deviled 
it to his eldeftdaughter, and the heirs of her body 5 and if 
fhe died without any, then to his fecond daughter in tail. 
The, eldeft daughter married, and dying without iflue 
within the term, the hufband fold it; and it was doubted, 
whether the fecond daughter had any remedy. It was 
there faid by Baldwin and Shellie, thatthe had.no remedy, 
ure devife being againit law 5 for aterm could not be gi- 
ven in remainder anymore than achattel perfonal, as, had 
abecn determined, they faid, inthe reign of Henry. VI. 
Englefield thought the remainder was good, confidering 
it was by will; and the intention of the teftator was to be 


» effcctegas well.asiccould. This was no more than, in 
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ther words, that if the eldeft daughter died without iffiir 


within the term, the fecond fhould have it. Tovthis: it 
. was obferved by Baldwin, that the cafes were different 3 
for he approved 6f a devife of aterm upon condition, and 
that if the devifee died during the term, a ftranger ‘fhould 
have it; for then the whole term and intereft would not 
begiven, but only fo much as elapfed during his.life, But 
here the teftator made an abfolute unqualified gift to the 
cldeft daughter. And he faid that he had been concerned, 
when aferjeant, in a cafe fimilar to the prefent, and that 
was determined to be ill’. 
Te former was a devife of 2 term in fail: it was af- 
terwards laid down for law, that where a term for 
or other chattel was devifed fer /ife, with remainder o1 
there, if the devifee did not alien it, the perfon in remainder 
fhould have it. But if he had difpofed of it, the remain- 
der-man had been without remedy’. This was fanétioning 
an abfolute. gift of a chattel for life, with remainder over. 
Inafubfequent cafe it was laid down folargely as apparently 
to warrant a remainder after an inheritance in tail, if the 
occupation and not the thing itfelf was given. For it is faid 
to have been agreed for law, that the occupation of achat- 
tel might be devifed by way of remainder ; but if the 
thing itfelf were devifed to be ufed, the remainder 
would be void: for a gift or devife of a chattel, if but for 
an hour, was'the fame as for ever ; and the donee or de~ 
vifee might difpofe of itas he pleafed' : an opinion that was 


not wholly novel, “1 hus was the rigour of the old law gra- 


dually foftening, till thefe teamentary difpofitions were at 
Jength recognifed by thecourts, Under the name of executory 
devifés, which ought, in reafon, to be fupported and ren- 
dered effectual. 

Wnuextver the judges could difpenfe with the gigour 
of the old forms of conveying property, ‘they were sratly 

* 2% Hen, VIL Dyer, 7, 8. * New Cafes, 82. 
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T vin. A man had devifed, that T, S. fhould have his land after 
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to give ‘all affiflance towards eftablifhing a deviie. The 
following is = ftrong inftance of this favourable conitruétion. 


* 


the death of his wife : they held that,@upon this devife, 
the wife fhould have the land for her life, becaufe they 
thoughtit evident, from the manner of the gift, that the 
teftator meant it fo. In the following cafe, a rule of law 
‘was made to give Way to the great object of fulfilling the 
intention of a teflator, Land had becn deviled to two, 


“et baredibus corum; it was held by Lord Audley, then 


chancellor, that the furviving devifee fhould not take the 
entire eftate by furvivor, but only a moiety”. Again, a 
devife to a man and his heirs male, was conftrued by 

erbert and Shelley tobe clearly an eftate tail, with- 
out the word body ; becaut it appeared the intention of the 
teftator that it fhould be fo*. Where a man willed that 
his feofives fhould make an eftate to J. N. and the heirs of 
his body, this was {upported as a complete devife, becaufe 
of the teftator’s intention’. Ifa devife was madé to J. N, 
without adding any thing more, it would, like a gift or 
grant, be only for life ; but this might be explained by 
circumftances to mean a larger eftate ; as where it was 
faid, “ paying rool. to 4. B.” this was held to give 
fec-fimple ; and if the devifee did not pay it himfelf, his 
heir or executor might *. 

No point in thelaw of devifes had created more difcuffion 
than the power delegated to executors to fell land. A fta- 
tute wasmade in this reign to remove one difficulty, but 
many ill remained. The following is an inftance where 
2 queftion of this kind was argued with much difference of 
opinion. A man devifed land to his fon in tail ; and if 


“he died withoiit iffue, he willed that 4. and B. his executors 


Should 4 it, 4. died, B.faryived, and made AZ. his exe- 
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5 the queftion was, whether, this fale was eae! 


pe erate was. argued in the exchequer-chamtber 
© before all the judges 5. when it was agreed by all, except 
Norwichs, Fitzberbert, and Marc, that the fale was*not 
‘The three diffenting juttices urged the old rule of 
Taw, that the will of the teitator fhould be fupported by all 
intendments, though not exprelled i in clear words. Thus a 
devile in perpetuum was conftrued a fee-fimple. A devite 
* to give and to fell as he pleaies,” had been conftrucd a fee- 
fimple, becaufe the meaning of the. tettator in thele two 
cafes appeared to be fuch. So here the teftator mult have 
been aware, that the eftate tail might laft beyond the life of 
his two executors ;, and therefore he meant that the land 
thould be fold by their reprefentatives, that being the only 
way in which the executors could fell. ‘Thus, they faid, if 
aman willed that his feoffces fhould fell ; yet if ithappened 
that the land had been pafled by recovery or fine, and not 
by feoffiment, then the recoverors or conufees would have 
the power, becaufe it was the teftator’s intent that thofe 
who had the land fhould fell it ; and that was of more im- 
portance than the particular name under which they held 
it. Ifa will was, that after the expiration of an effate til, 
the chief-juftice of England fhould fell the land, it mutt 
mean the chief-juftice for the time being, and not at the 
time of making the will. 

On the other fide it was faid, that this was net a.tefla- 
mentary donation, but a pewer to a particular perfoo-to 
doa certain agt 5. and as that related to the difpofa! af Jand, 
and'fo required more circumftance than the difpofal of per- 
fonal things, they thought it fhould be conftrucd more 
ftriétly on that account ; for a perfon might give'a verbal.* 
direétion to difpofe of any chattel to another 5 but if 
he would give authority to wiake livery of feifin, it mult be 
in writing. The law fo much Feyoured the inberitafice ia 
preference to the difpafion by wall, that if there was any 

thing 
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thing Uncertain and doubtful, the land would goto the héif 
‘Thus if a will was; that H. fliould fell land, and he died 
before he had fold it, it fhould notbe fold ar all ; for the heir 
of H. could not fell under the words of thé will, it being 
. ; a truit in H. which if he did not perform according to the 
will, the Jand would gé to the heir ofthe teftator. Again, 
if a teftator directed that B. and C. fhould fell his land, B. 
could not alone fell it, becaufe the traft was joint: “The 

fame of a letter of attofnty to two to inakellivety, one 
could not make it ; and if to one, he could not fransfer the 
truft toinother. If I defire a perfon to feal ah obligation for 
me, he could not authorife another to do it: So in the 
prefent cafe, the two executors could not, much lefs could 
the one who furvived, give the trift to another; mamely, 

< to theirexecutors. 

© As to the intent of the teflator, they faid, that could bé 
carried no further than his words would fupport ft; for 
every one mutt allow, that where a will authorized fuch a 
prior or fuch a mayor to fell his land; and ther€ was no 
fuch mayof or prior, that the land could-not be fold, not- 
withftanding it wasthe teAator’s intent that it fhould, Int 
many cales a will failed of its intention, cither on account 
ofthe uncertainty who was to execute it, or of the pérfon 
who was to execute it failing ; as if a teltator had willed 
< that his executors fhould fell his land, and afterwards forgot 
ro to name any, or willed that ir fhould be fold, but did not 
fay by whom ; in all thefe cafes the will would be fo far 
- void. But if land was to be fold by the heir of B. this 
was fach a general term as ‘would include every heir to the 
twentieth degree, as well ex parte matris, as ex partepatris 5 
but if, B. died without heirs, or was attainted; ee 








"could not be fold. 
Tx tetter, in the pan Cath, tg i 
fook occafion to confider the devile ry . 
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not good; unlefs the feoffce would concur in fubftantiating | ot 
it; and now, they faid, it was only by equity of that fta- 
tute that a will by ceflui gue ufe was good. . They faid, tame eats 
+ that when this power was given to his executors, the term 
executors was a defcriptio ferfona, and didsnot mean all 
perfons who by law might become executors, ag by dtat. 
25 Ed, Il. cy 5. executors of executors ; and they faid, 
in this cafe, if 4. and B. had declined adminiftering the 
cffeéts, they, though not reallf executors, might fill fell 
under the power *. 

Suck were the arguments on both fides of this 
queition. It was probably owing to this ample difcuflion 
that the parliament, about two years after, came to 
a refolution to remedy the confequences which followed 
from fome of the opinions here delivered for law. It was ¥ 
declared by ftat. 21 Hen. VILL, that when one or more of 
the executors refufed to take upon them the adminiftration, 
the others who had might fell. This, however, left un- 
touched almoft -every thing delivercd above ; which, after 
the agreement of fo many judges, muft be confidered as the 
law of the time. It feems too as if this ftatute had 
been conftrued by equity fo as to authorize certain acts 
which were not legal on the principles of the above refolu- ' 
tions of the jadges. In the thirtieth of the king, where land_ 
was tobe foldby the executorsafter the death of ¥. S. andthe 
teftator made four executorsand died, and then two of the 
executors died, and then 7. 5. died ; it was held by fame, 
that the two furviving executors might fell, becaufe the 
time for felling was but juft then arrived» ; and that was 
alle the opinion of Brooke. ’ % 

Tas next objett is the jurildi@tion of courts. ‘The al. 
terations and innovations that were made in cath . 
polity by parliament have already beenrelated. 

| made others by his own authority. The natural cougfe of | 
chants will ways ‘combate’ to give anew turn tosthe ry] 

Sole VILL, Sew cit. 
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pase ve It was held in this reignjithat an-aétion 


upon the cafe againit an hoftler, for a horfe ftolen out of a 
comffon:inn; would not Sic in the king’sbenchys) -the 
inion prevailed, where # perfon negligeetiy 
fixe* ; and in fome other initances: Ne or 

Tv is flated by a writer of this reign, that the court : of 
chancery would give relief in covenants made without 
writings, if there were fufficient witnefles’ to prove theni ; 
and difcovery of evidences might be obtainéd-there, when 
the plaintiff knew not the certainty of them, or what they 
contained: A fingular piece of -equity was adimitiittered 
. im the’ following: inftance, ‘which: is mentioned as 2 

* common Courle of relief in that court; A man"bound in” 
ak zn obligation was fued in 2 county where the deed was not 
executed: the obligor. brought his bill, furmifing, that/by 
fuch foreign fait he was aufted of divers pleas which he 
moight have had, if the ation had been brought in the,pro- 
per county : thiSwas conceived a proper fudject for relief 
% which was, we may fuppole, by injunGion*. 


oTH jurifdidtion of this court was greatly enlarged dur 
iiig the time vir cardinal Wolley prefided there. He 
chofe to exertife his equi i ove . i 
4 eps “Adiicegth; 
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* folie courts'to. be ereSted by commiffion from the king. CH A P. 
‘One of thefe was held at“ Whitehall ; another before the 2% 
king’s almoner, Dr. Stokefby,alterwards bifhop of London ; HENRY Vill, 
a third atthe treafury-chamber; the fourth atthe rolls, be- = 
foré Cuthbert Tunttall, who was thén mafter of the rolls, 
and ufed, in Confequence of thjs appointment, to hearcaufes 
there in the*afternoon *. 

“Tits was the firlt inftance of the mafter of the rolls 
hearing caufes, he having befole been only the principal of 
that council of mafters affigned forthe chancellor's affill- 
ance; nor isthere any notice of a perfon being authorifed 
to hear caufes in the chancellor's abfence till now, when 
not only the matter of the rolls had this delegated jurifdic- 
tion, but alfo the feveral courts juft mentioned. 

‘Tux carditial maintained bis equitable jurifiiétion with 

+  abhigh’hand, entertaining in one department or other com=- 
plaints of almoft every kind, and deciding with very little re« 

gard to the common law. This conduét in his judicial =~ 

* capacity furnithed grounds of accufition againft him, when ” 
articles were exhibited containing an enumeration of all 
this great minifler’s offences. He was charged with hav- 
ing examined many miatters jn chancery after judgment 
given at common law, and obliging the parties to reftore 
what was taken under execution of fuch jidgments*, He 
was acculed of granting injunétions without any bill filed © 5 
and when thofe would not do, of fending for the judges and 
reprimanding them‘. ‘There is no mention of thefecourts 
which he had procured to be eftablifhed ; and which, pro- 
bably, at that time were thought perfectly legal under the 
king’s commiflion. _ After all, notwith{tanding thefe com- 
plaints of the cardinal’s adminiftration of juftice, he has the 
reputation of having acted with great ability in his office of 
chancellor ; which lay heavier upon him than it had upon 4 

: . 
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hee any of his predecefiors, sowing’ to the too: great cafe with 
a Whichhe eritertained fuits, and the extraordinary influx of 
ABER TAL. tulttdes which igh beascribused to cebier caulen: 
“Tnit cealed with the removal of the chancellor; and 
the” bulifiefs there fod funk to its naturel level, ‘perhaps 


” 


“a rather Below "it It is faid, that fir Thonlas More, 
, in 92 Hen. VIII. read all the bills himfelf; “that on 
‘ fome Of the days in term, there was no caufe nor mo- 


tion; and that at one time he had  aGually’ difimiffled 
every caule in his court. ‘The ftatutes’ of "Wills and” of 
wifes; in a tourfe of time, fupplied new materials, and fur- 
nifked full employment for the chancellor, who again began 
to Rand in need of affiftance; which led'to Confirming the 

ft matter of the rolls fh his new judicial authority. 
‘Ths chancery, AS” the chancellor was to adminifter juttice according 
to the dictates of his confcience, fome perfons were cu- 
tious to enquire to what duties in the difchatge of his office 
the fame obligation of conicience ought to bind him. “Th 
this point they feem to have rigidly exafted 2 {crupulous 
rn Exereife of his duty from this judgeof equity. It is de- 
clared byan advocate for this new court, that ifthe chaii- 
ellof granted a fubporna without taking furery, ds Feqtiired 


oe by flat. 15 HeniVI. c. 4. and, the matter of the bill being 

; found/untrue, the plaintiff was tinable to fatisfy the damages 
eer. the defendant had fuftained, ‘the'chancellor was bound in 
a ‘cOnfcierice to yield them. Again, if a bill was) brought 
\ ‘ “after judgment pafled in the*king’s court, ‘and’ he took 


fiireties that were afterwards found infufficient, and the bill 
‘was proved tntruc, he would be bound to render the di- 





5.” mages, becaufe it was enaéted by flat. 4:-Hen. IV. 623. 
eee: ae ddgments in the king’s courts fhould not be eaitinied 
i i chancery, parliament, or eliewhere: fire, alts can 
Ss 
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party of all he lof by itr But ifhe proceeded upon pro 
that turned out to be untrue, no redréfs need otk Be 
caufe he-had reforted to that tril which was zppointed by 
Jaw: for the better opinion feems to have" been, that the 
chancellor was to determine allegata tt prétatay 
and not according to his conjectures and furmiles; aS fome 
held, under an idea of reaching the real truth of the cafe ; 
and: it was accordingly held, that ifa perfon had no proof 
by-witnefs, in: writing, or oth€rwife, he could have no re- 
inedy in chancery. The chancellor, however, might fo 
far exercife his. diferetion, as, upon a very Special caule, 
and nototherWwift, to admit a perfon, as well after publithing 
of witnefles as*before, to alledge any new matter that had 
recently come tohis knowledge. For the like purpofe, 
a great Jatitude in pleading was allowed. They held alfo, 
thathe might fuffer the parties to change their demurrer, 
which was not allowed in any other of the courts; Again, 
a-double plea, or departure in pleading, or two pleas, where 
one went to the whole bill, were confidered as no irregus 
larity in.chancery ; for the truth was to be inveltigated by 
any pofible mearis, except furmile or conjecture. 

Some went fo far as to make the chancellor liable in 
coneience if he granted a fubpoena on a matter cognifeble 
at common Jaw ; others made a diftinGtion where the mat- 
tet was apparent, and where it was doubtful ; others would 
make him anfwerable for unneceflary delays in fuits:» But 
allthefe were fefinements that ended in mere fpeculation 5 
for the’chancellor; being a judge of record, was not com= 
pellable by law-to’ make amends tovany one for errors of 
jtidgment, or for any judicial proceeding dire€ted by him. 





Notwirusranprse the chancery was now long efla~ | 


Blithed in pofleffion of its equity-jurifdiction, there were 
Rot wanting advocates for the ancient common law, who 
took upén them to controvere this novel praclice by {ub- 
pothia! this led t0.a difeulfion, in which the nature of this 
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HAP. jurifdiGion was canvalled on both, fides very ftrenuoullyy 


but'with very different force and fuccefs. 

Tose who squeftioned this new judicature contended, 
that it was unreafonable for the chancellor to difpenfe with 
the common law of hie realm in favour of a particular 
perfon, who by fome negligence or folly had difabled him- 
felf from obtaining redrefs in the ufual courfe of proceed- 
ing ? that what wes fo done‘in the chancery was contrary 
to the commonlaw ; and if Awas right and lawful, the com- 
mon law muft needs be abrogated, for two contrary laws 
ought not to prevail at the fame time. They marveled 
how the chancellor dared to iflue writs of fitbpoena to re~ 
Rain perfons from obtaining 1edrefs at the common law, 
which the king himfelf could not do bylaw. The judges 
were fworn'to adminifter the law indifferently, which’ the 
chancellor was not; the ferjeants were {worn to fee the 
king’s fubjeGts juftified by the law, determinable by the 
king's judges, but not by the chancellor; all which was 
contravened, if any man could be ftopped from his fuit by 
fubpeena. Again, if the known law of the realm was to 
be over-ruled by the difcretion of one man, what depen- 
dence could the fubjeét have ? confcience, the great crite- 
rion of decifion in this court, being too variable and un- 
afcertained to be a rule of judicial determination. 

‘Tey attributed the great licence of chancellors to their 
being moft commonly fpiritual men, ignorant of the com- 
mon law ; who, trufting to their own fagacity, thought 
they could correét with eafe what appeared to them to be 
defective in the ancient law of the realm. And yet .who- 
ever looked into the Natura Brevixm would find, that the 
common law had provided remedies for molt of the inju- 
ries that could be fuftained, although there was no mention, 
ofany writ of fubpoena ; which, if authorifed by the com- 
mon lav, would furely have been inferted there for the in- 
fruGKon of ftudents.” Finally, they contended that the 
whole proceeding by fubpaena was in direét ns 
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Mat. 20 Ed. IIT: by which neither the ehancellgr, nor any 2 3 
other, ought to fend any writ or writing to any juftices to (5 
prevent their proceeding according to ‘the common law,of HENRY Vil. 
the realm; for, faid they, it is the fame mifchief to fend 
fuch writ to the party, as it was before that ftatute to,fend 
it to the juftices ; and fuch Writ could not be juftified any 
more in the one cafe than the other. In all thefe attacks 
upon the court of equity, they ever failed to inveigh seat 
ules, as a crafty and illegal innovation *. 
On the other fide it was alledged, that writs of fubpoena 
had iffued during the times of fo many chancellors both 
Spiritual and temporal, in the reigns of fo many kings, that 
it muft not be prefumed that they acted without good au- 
_ thority of the king and his council, and with the knowledge 
of the whole realm. That it appears from reports of years 
and terms, that the chancellors in matters of doubt had 
called in the advice of the judges, who had given their fanc- 
tion to the application of this writ, ‘They alledged the 
Stat. 17 Rich. Il. giving damages, and ftat, 15 Hen. VI. 
requiring fureties of the plaintiff, which were parliamentary 
recognitions of the authority aflumed by the chancellor. 
And as to ftat.2 Ed. Ill. c. and ftat. 20 Ed. II. c. 
they faid, the fubpoena was always directed to the party, and 
not to the juftices ; and therefore, when the party fur- 
ceafed to call upon the juftices for further procels, they 
furceafed to give it him; but if it was directed to them, 
they neednot pay obedience to the writ, 
As tothe objection, that giving relief in chancery cone 
trary to the common law was fetting up two laws in the 
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ew P. Kingdom, they fad, that although man dhall not at com? 
{ thon Jaw plead payment of an obligation without writing, 
| ETT tag ta Chancery he.fhall, yet the law in both courts, as to 
the right of the debt, was the fame, T'he judges knew as 
) wellas the chancellor that 2 payment difcharged the debt 
4 in geafon and confcience ; but by the maxims and cuftoms 
ofthe law of long time ufed, they could notiadmit payment 
only as 2 fufficient plea, ‘thigh they did not pretend that 
fuch maxims and cufioms extended to all courts. In 
Wke manner, in an a&ion on an obligation under 
fhiflings in the county, hundred, or court*baron, the de- 
fendant might wage his law; and in London he might 
confefs the deed, and pray that it might be enquired what 
was due upon it. So the fuperior courts had refpeétively 
different cuftoms. Thus in the common-pleas an outlawry 
might in fome cafes be reverfed without a writ of error, 
byt never in the king’s bench: in’ the former court, upon 
the firft default on a /cire facies, execution was awarded ; 
but in the latter, an alias ufed to iflue, Why, therefore, 
might not Certain rules hold in chancery, that didnorholdin 
the King’s bench dnd tommon-pleas ? Further, the chan- 
cery rs from itfelfin practice ; for if an officer was to 
fue there by privilege on an obligation, payment could not 
be'pleaded, any more than in the king’s bench or common- 
pleas, without writing ; but the defendant muft pray an in- 
junction, and’ goon by bill and fubpocna. It feemed, 
therefore, to them to be ap adyantage to the fubjeét that 
fhe rule of law fhould fill prevail in the courts of common 
Jaw 5 “but that the court of equity in chancery fhould be at 
liberty'to proceed without the reftraint of jt. 
As to the chancellor preventing by this writ’ the ‘pro- 
Se eta a ae etter eso 
‘King, they (aid, “the king's oath was, fhall grant 
§ 0 hold the Jaws and cuftoms ‘of the realm ;" but if the 
Jaws and cuftoms of thé realm are, 2s well thofe in. chan- 
fey as thofe at common law, “as they were juft fhewn 
- “ te 
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to bé, thea the chanéelior might” adinilter juftice by © HA 


fubpoena, * And though: the st bound, 
by cath: todo juftice, yet he’ was fee Se Rg 
and more deeply than the judges; for he muft form his 
judgments according to the lawof God or of reafon, or the 
law of the realm, grounded wpon thofe laws. If be erred, 
therefore, there was greater fault in him than in the judges 5 
for thefe grounds of decifioy were more evident than the 
general maxims and fome cuftoms of the realm. For the 
chancellof need not meddle with the general rules of the 
Jaw, nor with writs, nor forms of pleading, which confi. 
tuted the greatelt difficulties of the law. ‘They thought 
the reafon why no writ of error lay upon a judgment gi- 
yen on fubpeena by the chancellor, might be, becawle the 
Jaw prefumed that no man could err contrary to)laws fo 
plain and evident; and if he did err, he was bound tore. 
form it, or to. make reftitution, more fo than the judges 
‘of the common. law ;- for judyes might fometimes give 
judgment againft their own knowledys, but the chancellor 
was never bound fo to do; not being bound, as they were, 
to any fpecial forms of trial or proceeding. 

‘Tuey contended, that no danger was to be apprehend- 
4 from the difcretion and confcience of one man, when 
put in contraft with the judgment of the common law ; 
for the chancellor was always a perfon cholo by the king 
forhis fingular wifdom and integrity, and herwas to be go. 
verned by the law of God, of reafon, and of the realm, 
not contrary to the two former laws ; and by thefe rules 
he was to order his confcience. ‘Thus if, before the fta~ 
tute of wills, a man devifed his land in fee, the chancél- 
Jor was bound to determine this will to be void in con-» 
Icience, becaule it was void inlaw, So that it was not a 

or Capricious determination of the chancellor’s 

mind, but x legal diferetion dictated by the abovemegtioned 
confiderations that was to govefh him in his decifions, 
*Fhey denied that the common law had provided fuficient 
Bb4 «  redcels 
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redrefs for all injuries in the common-law courts, without 
the aid of ‘onfcience 5. and they faid it was no dbjection to 


BERT VIL: thes writ of ubpeena, that it was not to be found in the 


Natura Brevium, that work being defective in many other 
particulars; not containing the aétion upon the cafe, writ 
of forcibleentry, and many axis which were undeniably 
warranted by the common law?. 

Weemay clofe what is hgre faid of the court of equity 
by a paflage in the life of avery eminent chancellor, who 
has been before.named. Sir ‘Thomas More being informed 
that the judges had exprefied their difapprobation of the 
injunétions he had granted, caufed a docket to be made of 
every injunction, and the caufe of it, which he had grant- 
ed while he was chancellor; and inviting all the judges to 
dine. with bim, in the council-chamber at Weltminfter, he 
introduced the fubject after dinner ; when, upon full dif 
cuffion of every one of them, the judges copfeffed that be 
could have agted no otherwife. He then offered, that. if 
the judges of every court, to whom it more efpecially, be- 
Jonged, from their office, to reform the rigour of the law, 
would, upon reafonable confideration, by their difcretion, 
and, ashe thought, they were in confcience bound, miti- 
gateand temper the-rigour of the Jaw, no more injunc- 
tions fhould be granted by him. To this they would make 
no engagement ; upon which he told them, that as they 
themfelves. forced him of neceffity to. iflue injundtions 
to ttlieve the people's injuries, they could no longer blame 
chim... Weare informed, that afterwards, in a confiden- 
tial converfation, he accounted for the backwardnefs af the 
judges in the following manner: Thatthey faw, how, by 
_ the verdict of ajury, they might transfer all difficulties 
* and odium from themfelves to the jurors, which they con- 
“fidered as their great defence and fecurity.s whereas the 

lor was obliged to ftand alone the allault of every 
malignant of obfervation *« 
4 jie Trade, vole. 337 357- "opi in og 
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Tue court_of -requefts begun in this reign to be aa: 
frengthened by a particular commiffion, and'to rife into . 
greater confideration than it had before enjoyed, When HENRY/VII. 
thisnew authority was added to it, is not eafily afcertain= Cont of re~ 
edz itis not probable, thatitwas before the a1ft year of aves. 
this kings forthis courthad wot then acquired no- 
tice as to be mentioned by the book Of the Diverfity of 
Courts, written in that year. Jt is not mentioned in the 
treatife of St. Fermin, calléd “ Dostor and Student,” 
nor in any of the Reports of this reign: tho’ we find that 
fut. 32 Hen. VIIL. c. 9. punithes perjury committed there ; 
and Lambard fays, he had feen the Book of Entries be- 
longing to this court, in a regular feries from the 8th of 
Henry Vil'. 

‘Tuts court was derived from that grand fource of judi- 
ature which we have fo often mentioned as refiding in 
the king, to be cxercifed in fuch cafes as were not provided 
for in the ordinary courfe of juftice. As, fome of the 
complaints preferred to the king were referred to the coun- 
cil, fome to the parliament, ahd fome to the chancery 5 
fo others, particularly petitions offered by poor perfons 
and thofe of the king’s houfhold, were referred to fome one 
or two of thecouncil, witha bifhop, fome doctors of the 
civil and canon law, and fome common lawyers, who were 
called Magifiri a tibellis Supplicum, or, Mafters of Re- 
quo/is. Thefe perfons uled tohear anddetermine them accord- 
ing to their beft judgment and diferetion. “This fpecies of 
cognifance had now grown into a court of fome confequence, ~ , 
partaking of the nature of the chancery as to its meafure 
of decifion ; but till confined to the fuits of poor perfous, 
and thofe of the houfhold ; which qualifications were ufually 
fuggelted in the bills of complaint. In that charadter it 
fublifted for many years, till it was abolithed; like others of 
alike equivocal nature, by parliament”. y 


2 Lam. Archeion, 228, = Ibid, 248. + Namely, by Gat, 16 Car. 4 
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Tio” Wolley’s courts fell with him, we find the king 
eretting feveral new judicatures'in the like way. Wehave 
. before fecn, that Henry had eftzblithed a tribunal under 
the ftile of The Prefident and Council in Wales : this-was 
» dose by letters patent, without any authority from parlia- 
ment, Henry ercSted another ‘court by letters patent, 
called The Prefident and Cogcil of the North, Afver the 
fuppreffion of the lefler mofafteries, fome difturbancesand 
infurrections*had broke out’ in Lincolathire and Lanca- 
fhire; under pretence of vindicating the caufe’ of ‘the 4 
jured churchmen : upon which Henry, in order to 
vent the like commotions upon the diffalution of the re- 
maining religious houles, which he then had in contem- 
2 plation, as well as to preferve the general order and peace 
of the northern counties, eftablifhed, in the 31ft year of 
his,reign, this newjuriftiStion, This court, as it was 
formed after the example of the king’s own council, ‘had, 
Tike that, a gencralauthority, not weil defined : it hadtwo 
commiliions ; one of yer end terminer another, em- 
powering them to hold plea of real and perfonal adtions, 
where cither of the partics were fo poor as to be unable to 
purfue the common courie of legal redrefs; and the judges 
were to give fentence either according to the law and 
cuftom of the realm, or in an equitable way, according 
to their wifdom and diftretion. This accommodation of a 
court to decide civil queftions without the expence, and te- 
| Gioufnels ofthe common law, was conceded in com- 

‘with the eurneft requeft of the rebels themfelves. 

What other suthority the commifiioners had, ufed tobe 

“] Set forthjin the cpormilfon, , which, generally gave. them 

by « powers oF ae, oat enquiry as to the, ee 
sient nee) 

suled to be a meeseen al a in a 

| extraonlinary powers with which they 
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gedled inftrudtiots, as they‘catriel in them fomething fuk LAP. 
picious, excited much ‘clamour at different times againit " XX, 
+ the Véry'being of this court, and at length contributed to HEN! 
its‘Giffolution*. ‘There was a court called “ the Prefident 
and Council” ereéted in the Welt, by Rat. 32 Hen. VIII. ‘ 
60°55. with the fame authority as this in the North, and “7 
that in Wales, . 
Suck were the courts tharp were now employed in the 
adminiftration of juftice. We fhall next make a few ob- 
fervations on the perfonal aétions now in uf, having en- , 
larged fufficiently on real remedies in the carlier parts of 
this Hifory,, The effect of covenants and agreements 4 oon of coves 
‘was a fource of endlefs debate in the courts of laws and rant. 
a8 perfonal property increafed in value, all contracts con- \ 
cerhing it became more ferious objeéts of litigation. The 
Jaw upon this fubject was now better ynderftood, and mone 4 
fully explained than in any. of the foregoing periods, In 
Pleading to an adtion founded on covenants, they had lately 
got into a concife way, which was not approved by 
fome eminent judges, In 26th of the king, ‘in an aétion 
of debt on a bond for performance of covenants in an in- 
denture containing many covenants, the defendant had 
contented himfelf with rehearfing the conditian and the 
indenture, and then faying generally that he had performed ioe 
all the covenants, This general pleading was reprobated 
firongly by Englefield, Shelley, and Fitzberbert, who re- ‘ 
quired, he thould anfwer {pecially how he had performed ' 
every one. The latter judge faid this manner of pleading * 
had obtained within the laft two years; but it was a cor- 
rupt method, and hethewed himfelf refolved to fet his face 
‘nft it: ; } 
A porn? of pleading was mucl agitated on the occafion 
‘of another aétion on bond for performance of cavenants. 
‘The defendant pleaded that the indenture contairad two 
$ Namely, by Tat, x6 Car. L. ? 3 Heo. VIL. 5. 
. covenants, 
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covenants, which he fet forth, and fhewed how he had 
performed them ; he faid there were other covenants, and 


|} he recited them; but he added, that he was an unlettered . 


man, and only the firft two covenants were read to him, 
which he had performed, as beforementioned, therefore he 
prayed judgment of the aétiow. To this the plaintiff de~ 
murred; and the judges were equally divided upon the 
conclufion of the plea ; a get and Brudnell hold- 
ing the conclufion to be g while Pollard and Brooke 
maintained the contrary. The queftion was confidered 
as turning upon this point, whether the indenture was 
void in the whole or in part. ‘“Thofe who thought it was 
void only in part, held the conclufion of the plea to be 
good; for having actually fealed and delivered it, he could 
not plead non ef factum, and at any rate it was his deed, 
as faras he aflented to the contents. The other twojudges 
faid, that as only part was read to him, the whole was voids 
and therefore, after {tating in his plea the {pecial circum; 
flances, he ought to have concluded, i/int non off faétum’. 

‘Tug ation upon the cafe had become fo common, and 
it had been found fo generally applicable, that it was laid 
down by one of the judges in this reign, that where no 
other remedy was provided by the law, an aétion upon 
the cafe would lie*. Some interefting points arofe upon 
thefe aétions, whether they were founded on torts, or 
contracts. It was not yet fettled that the a/fimp/it would 
Jie againft executors... A cale of this kind happened in 
ath of the kings: the teftator had agreed to pay for goods, 
if, the purchafor did not; upan this promife the goods were 


» delivered, and now an.action was brought againft the exe- 


cusors upon the promife. The report fays, it was held by 

reafons,;. firft, becaufe he had no remedy at law but by 

this aftion ; fecondly, becaufe the plaintiff had delivered 
824 Hen, VIL 25. F 14 Hen, VIL 31. 
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the goods on the promife of the teftator ; and as there CHAP, 
were fufficient aflets, the teflator's foul foould not be put 
in jespardy by the prejudice his promife had done the plain- jteNRY Vine 
+ tiff. ‘To this it was added by Finews, chigf-jultice, 
that this did not come within the rule of aétie perfonas 
lis moritur cum perfona, which only applied to perfonal in« 
juries. A quare is added By the reporter, whether, if 
the teftator was living, this action would lie againft him? 
or, whether he might wage hig law in fuch a cafe* ? 
‘Tuts doubt prepares us for an obfervation made many 
years afterwards upon this decifion. In the twenty-fe- 
venth of the king, it was demanded of Fitzherbert, whe- 
ther a man might have an action upon the cafe againft 
executors for a debt due by the teftator ; it feeming, rea- 
fonable, fo long as they had aflets, that they fhould pay 
all the teftator’s debts. To this Fitzherbert anfwered, 
that he fhould not have this action, nor any other ; for, 
by the death of the teftutor, all debts due by fimple con- 
traét died alfo. He faid, he was counfel for one Clement, 
in the twelfth year of the king, in an action upon the cafe 
again{t executors, (the fame which we have juft mention- 
ed) and that Fineux and Coninge/y adjudged the action 
to be againft the executors: But, fays he, I take the law 
to lie clearly otherwife, and they did that without any ad- 
vice, upon their.own opinions merely, And when he was ‘ 
told that the cafe was reported in that year, he recom- 
mended it fhould be expunged from the book, for it was 
certainly not law*, The learned judge does not give any 
reafon for his opinion, An action of debt would not lie LU 
againft executors for a fimple contraét debs, becaufe the 
teftator might have waged his law; and the executors 
not having that privilege, it wasthought reafonable that they » “ 
Should not be liable toany aétion, Perhaps he thought this 
2 
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the ancient remedy and that the: circumftarce of law= 

wager. not lying in this ation fhould make no difference. 


— ‘Whatever were his.renfons, this opinion of “Fiexberbert 


feems to ave gaverned the courts in the remainder of this 
reign 5 for in the thirty-feventh year, it was agreed that 
this action would not lie againft executors *. 

Tur nature of afiomp/it, and the diftindtion betweeri 
this aétion and aft action gf Webt, is 2 little explained by 
the following cafe. A may had come ‘to the wife of the 
keeper of the compter, and promifed, if her hufband would 
Jet one Fatam out of prifon, he would pay the debt to her 
hufband on fuch'a day, if Toramdid not. She’ related this 
torher hufband, who agreed to it, and difchatged Tatam} 
and upon'the tmoney not being paid, he brought an ac- 
tion of afump/it, 2s of a promifé te himfelf This evi- 
dence was objected to; as not {upportinig the declaration 
an@vie w2s argued in arre‘t of judgment, that the ai 
fhould'be debt and notaflumpfit: but the whole court 
field the affumpfit to the wife to ‘bé filfficient to chatge 
the defendant to the hufband; and that the aétion was 
right? “They fuid, that the agteement ofthe wife in the 
ablence “of the “bufband was good till’ he difagreed 3 
like-a feoffment to a wife; which would be good till the 
hufband difigreed, atid upon his agreement would be good 
forever. “Moit acts of the wife mightbe thus ratified 
and made binding in law; by the hufband’s confirmation. 
As to the action, tho” one of the juffices thought that he 

‘xs dumrt debt of affiiiiplit; yet the other three 
‘that he ‘Could fot havedebe; but only this 

pated aids “that WebE would ett] 
Wwas'a Contract ; and in this eale, as che ‘had not 


\ Gud pro gay the “Could nt have debe; Bur 
pes engi a , 
wperey in covenant; fo that I there had lie 
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would have had awritoficovenant ; butnot having a fpe= 
cialty, he could only have ‘his: action on the cafe. . ‘They 
recolleGed'a cafe which had-tately been adjudged, where’ 
* perfon came witha man'to-a baker, end -defiréd ‘him’ to 
give the man fome bread, and he would pay for it'if the nian 
did'not ; and a “fpecial 2étign ‘being Brought upon” this 
promife, it was adjudged, upon demurrer, that the aétion 
lay ; and’they faid thar debt*wpuld not lie in fuch ‘Eafe; 
becaufe there was no contrag between the plaintiff and 
defendant™. ~ 
An idea had prevailed, as bas been juft obferved, that 
the adtion upon the cafe was a fort of fupplementary re- 
medy to come thaaid of fach perfons 2s could find no fpe- 
cific remedy among. old writs. Cosfocmsbly with that 
idea, it was argued by the counfel in this cafe, that.as the 
inti could have no.action of debt, he ought by no 
means to be fitpported in this new writ: but the whole 
court denied’ this; and it was faid by one of the judges, 
that a perfon ‘might chule which of two remedies be 
would rather purfuc. ‘Iius, if perfon bailed goods to 
another, and they were deftroyed, or {poiled, he miyht 
have his eleétion bérween 2n aétion of detinue and one on 
the cafe. It fhould feem from this reufoning, as well as 
from the cafe juft, mentioned, that though this was a te. 
medy peculiarly “Mdapsed to Special cafes, grounded on ee 
profs. promifes,, yer it had become. the practice to, bring 
this aGion forthe recovery of fimple cantract debts, by 
ating the debt.to, arife upon a promile to pay, and theng 
when a debt, was,proved,,. conttruing, fuch Jegal debt ta 
implya legal. promile. -Whea_the validity of fach actions 


riod were pro to thew that it was no new device 3 
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CHAP. butthefe precedents all pafled fib filentio; for there is no, 
XXX. mention made of any fuch in our books, ‘enlefs the follow- 
HENRY VI. ing may be confidered as fuch : for in the thirty-third 

of Henry the eighth, in an aétion upon the cafe,.on an * 

alfumpfit to pay rol, the defendant pleaded that he had 

waged his law in an aétion of debt for the fame fum 5 and 

this was held a good bar*." We find another aétion on 

the cafe, for that the defendant promifed to pay rol. which 

he owed to him for a horfeynd cow’. 

To return to (pecial actions of aflumpfit. We find in 
the thirty-fourth of the king, an aétion of aflumpfit on an 
infurance of a fhip : the declaration was, that whereas the 
plaintiff was poflefled of certain wine and other merchan- 
dize ina fhip, the defendant promifed for ol. to fatisfy 
the plaintiff in rool. if the fhip and,goods did not arrive 
fafe. Befides the form of aétion, which is alone tovour 
prefent purpofe, it may be remarked, that this action laid 
the goods, &c, to be in the parifh of St. Dunftan’s. in 
theEaftin London ; and though in truth the bargain was 
made, beyond fea, yet they held it well; for in fuch an 
ation as this, which was not local, the place was.declared 
to be immaterial*, There appears an ation on the 
cafe, for that the plaintiff had. delivered goods to the de~ 
fendant, and the defendant had promijed for ten shillings 
to keep them fafe, but did not*, ‘This dems to be ano- 
ther novel action of a/Jump/it. 

ral Among actions upon the cafe. for torts, we find the: fol= 
lowing. In an aétion fora nuifance in ttopping a river, foas. 

‘wo makesit rife on the neighbouring yrounds,, it-was ob- 

+ jected, that the proper remedy was by aflife of nuifancey 

” and not by this action ; and the whole court laid down 

“ « this diftingtion: That where a man’s way is ftopped 
~ entirely, fo as_no paflage remains, . there the remedy is 


. : 
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by afte s but where only partis topped, fo that one may Eat 
pafs with difficulty, there it is by aétion upon the cafe. 

Ifa nuifaince was in the King’s highway, and wit ‘there N 
fore a public nuifance, yet every one ‘who received any 
particular damage therefrom, might fill have his x¢tior on 
the cafes, Where an aétign was brought ‘for words, th 
calling Fee hereti¢, and one of the new learning, 
it was Clearly that it wowld not lie, being metgly a 
fpiritual matter’; for if the dgendant was difpofed to jufti- 
fy and thew in what refpeét the plaintiff was a heretic, the 
temporal court could not judge of it, and it was not like 
Where thie court had cognifance of the principal matter, as 
‘Where a than was’ Called "traitor, or felon. Again, ifhe 
had’ called him adulterer, “this being x (piritual matter, aft 
a@ion would not Tie for it. But Fitzberbert faid, that 
where things were ofa mixt nature, as where 2 man was* 
faid to keep a bawdy-houfe, he might clect whether “he 
would have: his»aétion here or in the fpiritual court. 
‘Pheyadded, thatifan indi€tment of nerefy was found be- 
fore any temporal judge, all he could do would be to cer= 
tifyit to the bifhop*. Though a defendant was ‘allowed 
to juftify, and fayy that the charge was true, it was*not 
enough to fay, that it-was the common report that he was’ 
a thief. 

‘Ip there was any doubt, whether an ation of afiempfit 
ued at this time to be brought on implied promifes, upon 
a bitying and felling, inftead of the aétion of debt ; "there 
ismone, that an aétion had lately been framed J 
the plate of that of datinwe >for we find more tHfin one. 
inftance of fuch during this reign. Perbvaps that ult men- oy yey, 
tioned, where the defendant “had promifed for te 

to-keep the plaintifPs*goods fate, might be reckoned as ° 
ieee det seme ceca eat che 
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proper fubject of detinue. Butthole which feem to carry a 
Stronger affinity to the aétion_ of detinue, were grounded 
not upon a promije, buta tort ; and the declaration made 
much the fame fuggeltion as thas in detinue. “Thus-one 
of themcharges, “ that the defendant found the goods 
of the plaintiff, and delivered them to perfons unknown:” 
another—** that whereas the plaintiff was pofleffed of cer- 
“tain goods, the defendant fpund them, and converted them 
“to his own ufe'.”” Another was, “ that the goods of 
“ the plaintiff came 10. the, hands * of sin aiebanie, 
and he watted them®.’’ In this manner did the aétion 
upon the cafe, in one fhape or other, {pread itfelf over many 
of theold writs ; and as it had now become applicable to 
the moft ufual calls for legal enquiry, by being fubftituted 
in the place of debt and detinue, itgtew every day more 
common. 

‘Tue ftyle of pleading in aétions pantalla 
nued much the fame as in the former period. It was matt 
ufual to deny that part of the declaration which Jed to the 
charge on the defendant ; and fometimes the plea topped 
theres at-other times, they would add a denial of the 
charge itfelfy by way of conclufion. This will appear 
feom the following inftances. Firft, of afump/it. Ioan 
aGion, which has been before mentioned, on the defen- 
dant’s promife for ten fhillings to keep fafely goods deli- 
vered to him by the plaintiff, it was held by Fitaherbert 


re eet non habuit ex deliberatione was axgood 
inanadtion, forthat the defendant’ promifed: 
topay rol. to the plaintiff, which he owed tohim for.a horfe 
that he bought of him ; the plea might be, which fam he 


‘ netemerennan sivarsenkenalster 


tol. which he owed to the plainuff fora horfe 
hocy that he ewed rol. to the plaintiff fora horfe!.. This 
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latter form of a traverfe confirms the idea, that they con= CHAP. 
fidered the cwing and the prendfing to pay, as the fame : 
thing 5 artd-that where the owing digeoted the pees Sato Ra 
mife was likewife, In an action ing that the goods 
of the plaintiff came to the hands of the defendant, and he 
wafted them ; the defendant’pleaded, “ that they did not 
“ come tothis hands ;” and dt was held good ; upon which, 
the defendant gave in evident, that they were not the 
plaintiff's goods *, 
“Ian aétion for thaving eum novactlé immundéet infalubri, 
the defendant pleaded that he did not thave the plaintiff cum 
novactld immundé et infalubri modo et formi. In another, 
for not taking care of a horfe, the defendant pleaded: in 
the words of the declaration, that he did ferve the horfe 
welland with care; 'ab/g; boc, that he ferved it negligently 
and improvidently in the form the plaintiff had alledgeds 
Again, for not curing a horfe, the farrier pleaded; that 
non manucepit, he did not undertake to curesity For 
negligently keeping his fire, the defendant pleaded, guid 
itfe ignem fuum pradictum falvd ct feeurs cufledivity abf; 
hoc, that he kept it fo carelefsly and negligently; that his 
neighbour's houfe was burnt for want of his care! 
Sometimes they would take the allegations of the de» 
claration by proteftation, and then conclude with a kind of 
general iffue : as, in an ation for deftroying a bond ins 
trufted to the defendant to re-deliver on requeft ; the de~ 
fendant, -protefling that he re-delivered it unbroketi and =, 
untorn; for plea faid, thathe was in’ no wife guilty of the 5 
breaking and teasing. of, the writing obligatory =.” ‘Thus Y 
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the effect of a general iffue. Te was an option th the defen— 
dant in moft aétions, whether he would plead the general’ 
+ iflue of not guilty, or niin affumpfit, as the cafe might be. ~ 

Tg aétion of debt continued” in its former ox 
cept that it,was broke in upon, and fuperfeded by the ac 
tion. cf affump/it, as has alreafly been thewn. In. the old 
law, this action had beld a fore of divifum imperium over 
contracts with the adtion off accompt, which alfo in like 
manner with the former loft bround in proportion as the. 
affumpfit. grew more into fathion, _ The principal induce 
men to recur to the a/fimp/it inftead of thefe writs, was to 
preclude the defendant from his wager of law : when, 
therefore,.a tranfaGtion was fo circumftanced, that the, 
law would not allow this privilege, there was no reafon 
for going out of the antient track ; and if the cafe was. 
fuch as ito be. within the compals of thofe remedies, it was 
ill ufual to bring debtand accompt. 

Ir therefore fometimes happened as formerly, that a. 
queftion would arife, whether debt.or accompt was the 
proper remedy inthe matter in queftion? A. cafe of 
this kind happened in the twenty-cighth of the king, which 
furnifhed fuch topics. as will give.a very good idea of the” 
diftination thenmade between thefe two actions. 4. had 
figned and fealed.a bill, acknowledging he had received a 
such ape = samy hovoin Lacie fe 
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for the buying of merchandize, it was clear if the mozey 
warns bd od ab Ove alo erste tome 
for the money and the profit that had been, or might hive 
been made by detaining the money 5 for he was'a receiver 
and accountable, and no aétion of debt Iay without a 
contraét. Thus, fays he, iff become debtor to you for the 
debt of J. S. this does not make me liuble to an a€tion of 
debt, for it is nudum pactunt\ So if I bail to-you 26). to 
bailto B.; here B. for the fagne reafon, cannot have an ace 
tion of debt againft you. However, it mightbe queftion- 
ed, whether the bi? would change the nature of the accompt 
into @ matter of debt ; but hé thought not; though he 
admitted the force” of fome common cafes: as wheve a 
hort was fad, and the vendee made an obligation for the 
money, there the nature of the contract was deter- 
mined, becaufe he was bound to pay the money according 
tothe sbligatory words in the bond: or where a judgment 
‘was recovered ; for there the contract was gone, being 
changed into’ thing'of « higher nature. He admitted all 
“this; but he fiid-this was a different cafe; for there were 
in this di/lno, obligatory words, nor any thing that pur- 
ported to be an obligation 5 but the bill was merely a proof 
and teftimony of the accompt ; and-non off factum would 
be no plea, as the action was founded upon the receipt to 
render accompt, and not-upon the bill. He quoted a 
fimilar cafe in the time of Henry VI. where a man 
brought an action of debt upon.a contract before the may- 
or and recorder.of London : the defendant there tendered 
his law: the plaintiff Gid it was the cuflom of London, 
that if a man put his feal toa paper, teftifying a contract, 
he thould be oufted of his law. 5 upon which the de- 
fendant demurred, whether the iff had. not by this 
plea. See eteied ® wis adjudged by the 
whole court that this well-maintained the aftion, and did 

not alter the nature of the contract, but waseonly 
proof and teftimony. of the contri. He admitted, in the 
cale at bar, that if the bill had gone on and faid, “ if I 
Cc3 2S fail 
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4 « fail inlaying ot the money, it thal be re-delivered to the 


“ plaintiff” the word “re-deliver” would have amounted 
to fomnething obligatory, 2s had been adjudged in the time 
of Edward IV. But ‘he thought this bill as it had” no 
obligatory words, was only a proof of , and 
did not change the nature se bore accompt to debt. 

Tue juices who were of. contrary opinion, argued in 
this way. ‘They faidy that admitting there was no bill tefti- 
fying the receipt, yet by the opinion of all the books, ie was 
in the ele@ion of the bailor to have debt or accompt in fuch 
tafe, They fiid, it was ruled in the tine of Edward III. 
that if money was bailed to another on condition that on 
the bailee making alfurance of certain land by fuch a day, 
he fhould retain the money for ever ; ‘but on not doing 
he fhould re-deliver it; if the condition was not performed, 
Ke'was either accountable or a debtor, at the eleGtion of 
the bailor, ‘Tt malt be the fame, if money was given to 
merchandife with, or to bail over, as to give inal 
mofiey in fuch cafes is the bailor’s, till it ifgiven nef 
oie it and he’ may Countermard ga 
debt for’ the money. ‘But /itzjaver' thought,” in “this 
cafe, the property of the money Was ih the baile till ie 
welted'in ‘the bailor, by the rion-performance of the truft, 
‘They faid farther, that if money was bailed to one to keep 
for the ule of the bailor, and ir was Hot contained in a bag 
of box, detinue would not’ Tie, becauft the moncy could not 
ns eS might Nave debt or accompt; 
"They {to a petfon, and he altered! 
ity the bailor aed Have elther dtinue Gr an 
the cafe, ‘They mentionéd this to per bh 
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yendee might have his ation upon the cafe, and alfo debt, 
for the corn; but not detinue, becaufe the property could 
not be known : fo that they thought, in the prefent cafe, 
it was very reafonable that the plaintiff fhould have his 
option of two'adtions. * 

As to the bill, and the form of it, they faid, that if it was 
in thefe words, “ this bill (witneffeth that 4. borrowed 
« yol,of B.” without any t\pg more, this would charge 
the executors the fame as an obligation, and the tef- 
tator would not have been permitted to wage his law 
againft it. Any memorandum of owing money, or of an 
accompt or an ackhowledgment of a balance due, if fealed 
and delivered as a deed, would be a good obligation in law, 
Every man’s deed was to be taken moft ftrongly againtt 
himfelf. 

‘Tuer th lay in this cafe, the plaintiff could not 
have accompt againtt the executors, becaule they were not 
privy to the tranfaction, and that debt was the proper re- 
medy, They therefore affirmed the judgment ; and an in- 
junétion which had been obtained in chancery was likewife 
diffelved ; fo that this miatter was, in one fhape or other, 
determined in three courts °. 

We have frequently obferved, that in debt, detinue, and 
accompt, the defendant was allowed his law-wager in cer- 
tain cireumftances, but not in others. How this ftood at 
prefent, and the manner of pleading in thefé actions, is 
worthy of notice; becaufe we fhall fee afterwards that 
this confideration had great influence in fettling the me- 
thod of pleading in the new actions upon the cafe that were 
fubftituted in their ftead. It was laid down, almoft in the 
fame way as the law had been underftood for feveral years, 
that in detinue on a bailment by the hands of another, the® 
_ defendant might wage his law, decau/e he fhali not anfwer 
Re NE ly ees the famé in debe 
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* apa Gbatrad byena toad ot mache | though it would 

beotherwife in accompt by the hands of another: and the 


HENRY VilI, reafon they admitted this difference in accompt was, be~ 


caafe the receipt might be traverfed ; fromy which, we are 
to colleét, that it could not in. the two former adtions °. 
Again, Fitzherbertlaid down this difference :-where a man 
came:to the pofleffion cooky bailment, and where by 
trover or finding. In the firlt cafe, he was chargeable by, 
force of the bailment only ; dhd if he bailed them over, or 
they were taken from him, yet he was {till chargeable to 
histbailor by virtue of the bailment. But, if he came to, 
them by trover, he was only chargeable on his pofleffion 5» 
and if he was lawfully out of poffeffion of them before hey 
who had right brought his ation, he was not chargeable, 
For this reafon, in detinue grounded upon a bailment; it 
would bea good plea for the defendant.to. fifyhe found the 
goods and delivered them to F. S.. before the adtion 
brought; and he might traverfe the bailment. . Though. 
Shelley did not quite alfent to this conclufion, yet he agreed. 
with him, that in many cafes the bailment. was traverfable » 
indetinue; and he added, that the trover alfo was tray 
in fome cafes : but this was denied by Fitaberbert ae 
another occafion it was laid down by the fame learned 
judge, that in accompt, on receipt by his own hands, even 
though a deed was fhewn teftifying the receipt, yet the de- 
fendaat: be admitted to wage his law: the fame inde- 
tinue; for notwithftanding the bailment was by deed, yer. 
a detinue is the caufe of aétion’. To reconcile what 
faid of ictinue with what was laid down by Fitz- 
pareniean he mult be fuppofed to here a bail. 
Fo oma eesikae oe thasah torah 
PRB lg pe dldacaed Uy ngs of nes 
Bie ee ee 
: detinue. “Thele rules will be found to govern the 
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juft been. mentioned as coming in the of detinue . 
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Tue alteratiogasmnade by ftatute in the criminal Jaw 
during this reign were very many and very important: 
the determinations of the may be comprifed in a 
fmaller compas. There are fg§ne which are worthy of ob- 
fervation. 

Tue principle which goverhed the parliament in the The criminal 
beginning of Edward I1I.’s reign’, when they declared it: #*> 
unlawful to kill an. outlaw, feems to have bad no influence 
with,that.aflembly in,a fimilar cafe at this time. In 
2gHen. VIIL.* it was, agreed in parliament, that. it was 
not,felony to killa man attainted ina premunire ; for, fays 
the report, fuch alone is out of the king’s proteclion, which 
ig the fame as ifitiwas out of the realm and government of, 
theking ; though it would be otherwise of one attainted, of 
felony. 

~AoMan was arraigned upon an indidtment for murder z» Manfaughter, 
uponithe trial, the jury found him not-guilty of the murder, 
but guilty of homicide or manflaughter ; and the judgment 
given in the king’s bench was, that he fhould be hanged. 

Another cafe of the fame kind was determined in the feme 

way by all the judges. ‘The reafon given by the report is, 

that manflayghter is comprehended in murder*. From 
this.one fhould be led to conclude, that the precife mean- 

ing of murder, as diftinguithed from other killing, was not 

yet defined ; nor indeed did there feem to be any dire@ion 3 
by which a line could be drawn, till ftat. 23 Hen. VIII. 

had taken away clergy from murder with malice prepenfe ; 

the form of which expreffion feems,to intimate that there * 














Si sett in is certain 
murder was, as to 
$ though the plainly marked 
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HAP. out by this larute was not obferved by the courts for fome, 
POR time, as we thall again fee in the reign of queen Mary. 
ar ‘Ir many perfons. were conceriied ‘in the commiffion of 
wes an unlawful at, and a murder was committed by one, all - 
‘were conftrued’ tobe principals in the) faét. Thus, if 
twelve or more went to do a robbety, make a riot, affray, 
of the like, and one of them fintered into a houfe and killed 
‘a man, the others were all pAncipals in the murder, Such 
was the cafe of the Lord Dacres, who (together with Man- 
tel and others) was executed, becaule one of the company 
killed 'a man as they were hunting together", It was held, 
that if 2 man was killed in joufting; or in play with Sword, 
and buckler, it was felony, notwithftanding it had been at 

the command of the king *. 

Ir had been agreed by the juftices of both benches, that 
in.an appeal of murder the defendant fhould not be permit- 
ted to plead that the deceafed aflaulted him, and that he 
Killed him fe defendendo ; but thould plead not guiltyyand 
give the fpecial circum{ances in evidence; and if it ap~ 
peared {0 to the jury, they thould acquit him. Nor 
was he allowed to have this plea, with a traverfe of 
the murder; for the matter of the: plea was murder 
(fays the book) : murder could not be juftified, andthe 
teaverfe could not ftand when the inducement to it failed’. 
‘The way, therefore, was to plead the general iffue, A 
queftion had arifen upon ftat. 31 Hen. VIII. which made 
@high-tweafon topoifon.any one. A woman had poifoned 
her hufband, and the heir brought»an appeal of murder. 
Tewas contended, that the leller offence was merged in the 
Eteatery eee en. eee 

hi i was held by the court *, mas ea 

: ‘ ie tice ntlnian tue wi. Skeet. In the 
eighteenth yer of the king, it was.propounded by the 
seeisiens all the jaftices, whether if 2 man took peas, 
=X itu tf. poHee. WUL, Boes fer, yt, T New Cafes, 21. 
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cocks, that were tame and domettic animals, it was felony. 
‘The opinion of Fitzhérbert and Englefield was, that i was 
no felony ; becaulle they were fore nature as much as 
* doves ina dove-houfe ; and if the of fuch doves were 
taken, it was no felony. ‘The fame of herons taken out of 
the neft; of fwans, bucks, binds, which were domefticated ; 
or hares taken out of a furrounded witha wall; the 
fame of a maftiff, hound, or fpai\el ; or gofhawk reclaimed ; 
for they were more for pleafure than profit; which was 
the cafe with a peacock. agreed, that fruit taken 
from atree, or the cutting of trees or corn, was not felony ; 
though it would be different, if they were before fevered. 
However, Fitzjames and the other judges were of opinion, 
that peacocks were of the fame nature with hens, capons, 
geele, or ducks, of which the owner had property, they 
having animum revértendi, unlike fowls of warren, as 
pheafants, partridges, and conies, of which it was clear no 
felony could be committed ; fo that it was atlength agreed 
that felony might be committed of peacocks *. A quef= 
tion arofe upon the ftat, 21 Hen. VIII. c. 7, concerning 
fervants embezzling their mafters’ goods. It was afled, it 
a perfon delivered an obligation to his fervant to receive 
the money due upon it, and the fervant received and went 
away with it, converting it to his own ule, whether this 
‘was within the meaning of the ftatute ; and it was thought 
not, becaufé no goods wete delivered, an obligation not 
being a valuable thing, but a chofe in afion. And 
Englefield faid, if a perfon delivered to his apprentice wares 
or merchandize to fll, and he fold them, and went away 
with the money, this was not within the ftatute; becaule 
he had the money by the delivery of his mafter, nor did 
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with them, it is within the Ratute. And Fitzherbert feems 
tohave doubted whether obligations might not be confi- 
‘wit, dered as goods within the a; for a « omniabonact | 
catalla would paG all obligations >. : 
4 Ir the pradtice of juftices of the peace was agrecable 
*e to. what was laid down for law in our courts, they muft 
have been of very little ) in affifting towards bringing 
offenders to juftice. Upén a juftification under the war- 
rant of a juttice, in 14th of the king, it was faid by Fira- 
herbert, that a juftice of the peace could not make a war=: 
Sant to take aman for felony, unlefs he was. before in 
dided.  Bruduell, the chict-jultice, allented to chis 5 but 
faid he might make a warrant for keeping the peace. 
Brooke faid, that the juftice could not even take one for 
fufpicion of felony, unlefs upona fufpicion of his owns 
much lefs could he make a warrant for that purpofe. But 
they all agreed in holding the officer juftified ; fora juftice 
being ajudge {of record, and having a feal of office, the 
bailiff was not todifpute his authority, but give obedience 
to the command of the warrant, and execute it*®, After 
all,, it thould feem that a warrant for the peace, whi 
the judges here pronounced to be lawful, might, 
any ftrained fidion, be ifflued againft felons, and anfwer 
all the purpofe of apprehending for felony. 
er idee ‘Tue old debate upon the locality of trial was not yet 
two counties, quieted. A man died in the county of Cambridge of a 
ftroke he had received in another ‘county, and the heir 
brought an appeal in the, of Cambridge. . The 
court of 's bench f opinion, that the jury 
fhould come both according to a cafe in 
the time of Henry Vil. Upon this, it was obferved by 
“ the clerks, that if amansdied in London of a ftroke re~, 
ES Be a eee ea - 
‘wis by a jury of Middlefex. The court that 
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was a different cafe;"becaule Uondon and Middlefex could © 


notjoin*. In ‘cafes no nifi prius ufed to be awarded, 


. butthe j th counties were obliged to come upto 


the king’s bench. A fimnilar queftion had arifen, a few. 
years before, on an appeal for a robbery. The robbery 
Yas hia in Wildise, and procurenient and abetting 
in London: the appeal was ought in Wiftihire againft 
the acceflaries, and it was obj to for that reafon. Af. 
ter'much argument on both fidgs, the opinion of the court 
was, that the appeal thould abate. © They laid it down as 
an eftablifhed pointof law, that where the tort commenced, 
there the aéticn fhould be brought. They admitted, that 
where goods were taken felonioufly in one county, and 
cartied into another, the appeal might be incither, becaufe 
the property was nevgy divefted out of the poffeffor ; but 
it was otherwife where goods were fo taken by a trefpaflor, 
for there the property:'was in the trefpaflor bythe taking, 
and divefted out of the owner ; fo that the aétion muft be 
in the firft county, where the trefpafs was alone committed. 
‘They put the cafe of a ftroke in one county, and the death 
in another ; ‘but faid, that in this cafe there could not bea 
trial in both counties, becaufe thofe of London could net 
join with foreigners, as. had been laid down in the former 
cafes. The offence of the was therefore confi- 
dered fo feparate and diitinct from the other, that he was 
to be proceeded againft where he committed his crime, 
“Tur above were inftances of joining juries of different 
counties, where an appeal was brought, and the iflue'was 
tojbe tried. But we find it laid down, generally, that 
not only an appeal, but an indictment, might be brought in 
either county, where the goods were ftolen inone county, 
and carried into another ', upon the ground of its being a 
felony'in both counties. “The above cafe of the acceffary, 
pe tieahy rcinty Consens, spite wie lam 
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OF Aealing and kalling in two" counties, which were not 
fettled'to the mind of every lawyer, an aétin 
the next reign, which has directed trials thould be . 
had infuch cafes in future. ~ - $ 

Wenxe the king and parliament were engaged inde» 
ftroying the Pope’s authority, the jurifdiction and pragtice 
of the ccclefiattical court yas not lef queftioned “by: all 
ranks of perfons. The proceedings for herefy were"ear= 
ried on with fuch zeal as to he open to much odium, andthe 
courfe in which thofe matters were conducted, was thereby 
more expoled to obfervation and cenfure. — “Vhe branch’ of 
the ecclefialtical pragiice which was viewed with moft 
jealouly, was the procesding ex efficio, “This method “of 
profecution was confidered by the commion-lawyers in no 
better light than an abufe of all law and juitice, “twas, 
on the other hand, defendéd by the authority of ~preferip- 
tion, and upon grounds of expediency. “Phefe topics were’ 
very fully difcufled in print by perfons of ability and emi~ 
nenee. “Phe chief of thofe who entered’ into’ this contro- 
verfy, were St. Jermyn, and Sir Thomas More; the for- 
thet carrying on the attack, whilft the latter defended = 
eftablithed order of proceeding. 

‘On the one hand, Ct covaplsincds chat at WY 
brought before the fpiritaal judge for herefy, without know- 
ing who had accufed them ; and were thereupon obliged, 
fometimes to abjulc, fometimes to: do penance; or pay 
great fums for redemption thereof; all which grievances 
were afcribed wholly to the judge and officers of the court, 
who were the only iperfons vilible to the parties fufferings 
It was contended to be a heayy oppreffion, that'a perfon’ 
« brought ex officio before the ordinary, under fulpicion of. 
* nerely, fhould be compelled to purge himfelf at the will of 
the ordipary, or be accurfed ; which was, ina manner, in 
AiGing 2 punifiment without proof, or without an offence. 

In anfwer to this it'was urged, that if convening he« 
retics ex officio was no longer to be practifed, and no courfe, 

~ was 
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‘was to be taken but that of a! fermabaceafitiony it could ¢ RAY. 
 profecutions' thould ak 


not be ‘ever be made ‘for 
. herefy. “Many, faid they, will zive'fecret information to ieebeie 
ajudge, who would not dare to ftand forth as parties to 
aceufe ; and,” if ‘brought againit their wills as witnedles, . 
would readily enough give evidence: ‘this might be obferved 
Rot-only in herefy, but in Wplonics, and other crimes. 
‘Phey adduced inftances from the practice of the common 
law, equally hard-on an innocent perfon, and fimilar with 
thisiproceeding. How often, fays Sir’Thomas More, 
do'the judges upon fulpicion award a'writ ‘to enquire of! 
‘what fame and behaviour a man is in bis‘ country, who 
lies in the mean time in prifon till the return? If he be 
returned good, that is, if he be in a thanner purged, then 
he is delivered on paying his fees; if he is returned 
naught, then he is bound to his good abeating. The 
fame where’ man was indi€ted, and no evidence was gi- 
ven openly atthe bar, as many times happened ; for the 
indiGtors might have evidence given apart, or might have 
heard of the faét before they came there; and of whom 
they heard it, thep were not bound to difclofe, but rather to 
conceal, being fworn to keep the king’s counfel, and 
their‘own: In fuch cafe, who is to tell the prifoner the 
names of his accufers, to intitle him to his writ of con- 
fpiracy? Ie is in vain to fay that the indittors were his ac 
culers, and ‘them he knew, for'he Gould have no  tedtets 
againft them for his undeferved vexation. And if it Wats’ 
Gid, that the ‘proceeding of theft twelve men, without : 
accufers, was lels ion than that of & 
r ‘the learned anfwers, that in his 
experieneg be never fawr the dsy, ‘but he would as well crit”. 


e truth of one as of two. . He thought 
t ‘a rig ag wt Se 
. ut numotir, or fecr@ in- 
ion, frequeftdy did, a troublefome 


sian $0 his good abearings,. Asad -he fays himielf, that hey 
pp ee 
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while chancellor, had often put perfons out of the com- 
miffion of the peace on-fecret information. 

-Uron the whole, when it is confidered that herefy was 
the firft offence given in charge at every feffion. of the 
peace and of gaol-delivery, and in every leet throughout 
the realm, and no: ‘ions are there inftituted, it feem- 
ed probable, that without fine fecret proceeding like that 
ex officio, the crime go intirely without punifh- 
ment. 

Sucn were , the tamoneats for and againft . this 
point of ecclefiaftical jurifprudence, which, notwithftand- 
ing all oppofition and animadverfion, continued to main- 
tain its ground. 


Henry VIII. was.a man of fome learning, and difco- 
vered no {mall degree of induftry on fubjects where he had 
much interefted himfelf: this appears by his book againit 
Luther, of whichit is gencrally agreed he was the author. 
He gave fome attention to bufinefs. The preamble and 
material parts of the bill for empowering him to ereét the 
new bifhoprics, were drawn by the king bim/felf; and. the 
firit draught of itis ftill extant in his own hand. There 





~are likewife fome minutes of his relative to the bifhoprics 


be then had in contemplation to ereét *, 

Turo’ the whole of this prince's reign, he feems to 
have enjoyed the full gratification of his abfolute will and 
caprice. A concurrence of events had produced a ftate of 
things which enabled him, beyond the example of any of 
his predeceffors, to tyrannize aver all ranks of men, and 
over the laws themfelves ; ory when that was not fafey. to 
canfe fach laws ee 
"othe pele as kng 

were 
commatnds in moi points, I eeen | 
he foinetimes met with ¢lifappointment. In 
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_Bethaps; of their numberlefs other eomplianees; the king “CLAP 
endured this, with patience 5 never failing to try.ail means San. 
of. keeping on good terms with an.ailembly which he was — 
generally able to make ths initrument of his defigns.. - 

ook. thexgth year of his reign he iflued privy-fealsy-de- 
manding loans. hepa rr 


tion, ftill, furthers he publiled an edict for a general taxy 
which, however, he ftili a loan; and under that 
pretence levied 5s. in the poyid on the clergy, and ass on 
the laity... In the fame years when a parliament had been 
talled, and they nad made him @ grant payable in four 
c he would not content himfelf with the terms the-le- 
Tare had preferibed, but levied the whole in one year’. 
Nor content with this; about two years after, he iffued 
commiffions into every county, for levying 4s. on the 
clergy, and 3s. 4d. on the laity. Bur finding fome refif- 
tariee’ td this attempt, he thought it advifable to fend let- 
ters to every county, declaring that he meant no force by 
‘this impofition, and that he would take nothing but by 
Way’ Of Senievolence. Mean while the courtiers ventured to 
contend, ‘that the ftariite of Richard IIT. againit bene- 
Volences, as it was’made by an dfurper and a factious 
parliament, could not bind an abfolute monarch, who held 
his throne by hereditaryight. ThE judges went { far as 
to affirm, that the king might exact by commifiion any 
fam he pleafed *, “ 4 
‘Wnitw doStines like thefe were propagated from au- 
thority, the king « ag 
thefe 
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He AP. PP dt ait this injuttice, | he Feolit the 
; a fame year infoliiting new loans. Befides this, he'enhanced 


-* 


Vil. the’price of gold and filver, under pretence that it thould 

© tobe “exported 5 he coined bafe money; “and appointed 
commiflioners to levy abenevolente, which was by nomeany 
unfruitfil’ An alderman of London, not contributing 
according to the expectations of the Commiffioners, was 
inrolled as a foot-foldier for tht Scottith war; others were 
imptifoned: fo'that the king, by his prerogative, exercifed 
atabfolute controul overthe perfons and property of all his 
fubjedis™. 

ALL this was owing to the tamenefs or ignorance of 
pailiament : overawed by the firmnefs of Henry, unac- 
quainted with the extent of their privileges, and the prin- 
ciples of the conftitution, they were unable to afford the 

people any protection. The following is an inftance | how 
little ‘notion they had of a legal government. The duty of 
fonhage and poundage had been voted to former kings for. 
life; “but Henry levied it fix years without any renewal of 
that grant to biaifelf: and though four parliaments had fat 
during that time, none of them complained of this as an 
infringement ; on the contrary, when they paffed ftat. 6 
Hen. VIII. c. 14. to give this tax to the king, for life, 
they complain that he had fuftained lofles by thofe who had 
defrauded bim of it ®. 

Iv the fume way muft we account for that extraordinary 
pen by which the par ordaii bd the king’s 

cham al i ie ee a oily to ewe 


pe 
form a 
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‘Tue authority given by ftat. 28Hen.VII.c. 17. may 
be reckoned among the fingular aggrandizements of royal 
authority in this reign. “That ftatute enabled any one in- 
heritable to the crown, as limitedby Henry VIII. to re- 
peal, after his age of twenty-four years, all aie to 
which he had confented that age. 

Tus reign affords mapy inftances of aneaptiiny 
power exercifed as well by fubjects as by the kings In the 
gth year of his reign, the kingyprocured from the’ Pope 
the legatine commifiion for Wolfey, with the power of 
viliting all the clergy and monafteries, and that of fuf- 
pending all the laws of the church during a twelvemonth *. 
‘This was a great authority; and Wolfey, to fecure the 
execution of it, eftablithed an office, which be called the 
Legatine Court. This new court exercifed certain cenfo- 
rial powers, not only over the clergy, but alfo over the 
lhity. Ic enquited into matters of confcience 5 into caules 
f public feandal ; into conduét, which, though out of 
the reach of the law, was contrary to found morals. The 
cardinal went further, and afflumed the jurifdiction of all 
the bithops’ courts, particularly that over wills and tefta- 
ments 5 he alfo prefented to priories and benefices, difre- 
garding all rights, whether of election or patronage. 

‘Tue courts of law gave the firit blow to thele great 
powers. Allen, an inftrument of the cardinal, who uled 
to fit as judge in this court, was conviéted of malverfa. 
tion; and the legate thenceforward thought proper to be 
more cautious in difplaying his judicial authority. _ 

“Tie new appointment of Vicar-General, conferred on 
Cromwell fome y after, delegated to that officer the 
Fe gene over the church, as fupreme head , 

This, cs ates 
ae death pecirrats 
yet very eminent Station 5 Sa 
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© HAT. pole of making rigorous inquifition into the ftate of the 

oe religious houfes, gave Cromwell an unlimited {ways At 

vill. pocenlen ae jin the king’s namey ‘an ordinance; 

retrenching many-gaififul fuperftitionsy:abrogating many 

of the»popifh holidays, ordering incumbents” of parithi- 
churches to fetapartya confi portion of their in- 
comes for repairs, for maintzinjng exhibitioners at the uni- 
verfity, and the poor * 5 all which he did wich dfn 
tion of parliament or convocation. 

Asif every confideration and every. article of lite was 
todepend on sabitrary willy the king had appointed a'com- 
mifiion, coniiting of two archbifhops, feveral bithops; 
and fome dociors of divinity, tochule, among the variety 
‘of tenets then promifcuoully held, .a form of religion for 
the kingdom, ‘Thefe commiflioners bad not made much 
progrefs in. their undertaking, when the-parliament, in 
T5415, made an act, ratifying all the opivions which they 
should shereafter agree upon with the King’s affenty pro-’ 
vided only, that they eftablifhed nothing. contrary to the 
aws.and Aatutes of the realm *. 

ole Henry was regardle!s of law in clevating and main- 
taining his minifters in. extraordinary authority, he was 
equally void of juttice in animadverting on them. Wolfey, 
by exercifing bis legatine authority, had incurred the fta- 
tute of premunires « Tho’ this was by the procurement of 
‘the king bimfelfy and had bern acquiefeed in by the parlia- 
meatandnation-forfome-yearsy he did not fcruple to fuf- 

* fer afentence of ipremunire to pats on the catdinal 5 but 
executed part of it very readily, almoftin perfon, Bias 
ing pofleiiion of his immenfe property in houf:s, furniture, 


and ether vals i ng thee A 
: aaa ay 


mm ral ogl om ay OP SE 
* Hum, vol. IV, oh s Mbid sea, f Thi, og. 
; : ie 


ENGLISH LAW.) 


ment. Toavertthe king's refeatment, they voted hima @:i 4 P. Y 


great um of money, mado their bumble fubmifiion to: him, 


acknowledged him to be the protector and fupreme head of HENRY Vil 4 


the church and clergy of Englands and for the: conde~ 


» Tue houfe of commons now grew apprchenfive that 
they alfo fhould be obliged to purchafe a pardon for their 
fabmiffion to the legatine authority. They therefore peti- 
tioned the king for a remiflian of this offence to his lay 
fudjecis; and fome-time atvera gencral\ pardon was iflued 
for all the laity *. . 

‘Tavs did the king himfelf encourage and promote a 
breach of the law; and afterwards turn the delinquency of 
his fubjects to his own emolument. 

Hewry was not contented with this fovereign dominion 
over Jaw and juftice ; he attempted'to govern impoflibili- 
ties, “and reconcile ‘the plaineft abfurdities, by means of the 
omnipotence of parliament. It being thought proper to 
miike fome alteration in the oath againft the Pope’s autho- 
ity, certain oaths were devifed, more comprehenfive and 
precife, to be taken in future; and by the fame ftat. 35 
Hen. VILL. c. 1, it is provided, that they who have already 
fworn the former oaths, or any’ of them, foal! take and 
sfleem it of the fame effet? and force as tho’ they had {worn 
this: thus the taking of one oath is made by act of parlia- 
ment equivalent to the taking of another, In the fecond 
-akt of fuccefion; ftat. 28 Hen, VIII. c. 7. feet. 24. there 
‘is a repeal of the former a of fucceffion ; and the oath 
staken underit was now to be difpenfed with ; the following 
swords were therefore added tothe new oath : “And in cafe 
any ether oath be made, or hath been made by you tovany. 
<M perfon, that then ye are to repute the fame as vain and 

~ annihilate.” The like claufe was added to the oath in 
"Which the Pope's authority was renounced, whiclywas or~ 
tam, yl. BV 106. © Bid, 107 
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daitted by ftat..28 Hen. VI c. rowand the like wasine 
Tein i TOE 
p' the Pope's authority. tiles 

‘sIr we are'to judge of tie gabe ans of etis 
minal lawinthis reign, from the trials that’ have come 
down tous of eminent perfons, it appears that the lives of — 
the people were entirely in the “hinds of the crown. © A 
trial feems tohave been gothing more than a formal method 
of fignifying the will of the prince, and of difplaying 
his’ power to gratify it. The late new-invented -trea~ 
fons; as they were large in their conception, and of an 
infidious import, by giving a {cope to the uncandid-mode 
of enquirythen practifed, enlarged the powers of opprefy 
fion beyond all bounds. 

‘Tue cafe of Sir Thomas More is a ftrong inftance how 
little anxiety there was to cftablith a capital charge"by 
plaufible proofs, and the little probability there could be’ 
ofvefcaping convidtion. It had been made treafon to en= 
deayour to deprive the king of his titles: the title of Head 
of’ the Church had been conferred on him by parliaments 
fo that a denial of that title was treafon under the new ftay « 
tute, After an imprifonment of near fifteen months, Sir 
‘Thomas was brought to a’trial for this offence, “The in~ 
diéiment was fo long, and charged fuch a variety of mat- 
ter, he faid, he could not remember a’third part of what 
was objected againfthim. They then proceeded to proofs, 
His examination in the Tower by certain lords, was con~ 
fidered.as evidence fufficient to fupport the charge; tho’ 
it amounted to nothing more than a refufal to anfweror 
difoufs fuch queltions as concerned the King’s or Pope’s 
Aupremacy: nor was ittill after he had entered on hiside> 
fence, that Mr. Rich (afterwards lord Rich). and-fome 
others were exatnined vivd voce. Upon fuch evidence he 
‘was cqnvicted} tothe entire {atisfadtion of the chancellor, 
‘who prefided ; and who emphatically exprefled his appro- 
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bation of the verdié in the words of the famous Jewith ma= ©. pits 
giftrate, Qvidadbuc defideramus teftimonium, rensoft mortist. 

‘Tue only charze againft Anna Boleyn which’ was fup~ 4 
ported with the leaft degree of proof, was, “ that dhe had 
“affirmed to her minions, that the king never had her 
“heart ; and that fhe had. faid to-each of ‘them apart, 

«6 that the Joved him better,than any perfon whatloever.” 
"This was held @ fandering of the ding's iffice begotten bea 
tween the king sand her ; one of the new-made treafons, 
and, what is very remarkable, defigned originally for the 
protection of her own chara@er, and of that of her progeny cc 

Lorp Surrey was inditted of treafon. We are-igno- 
Fant-what was the tenor of the indiétment ; but the cvi- 
dence againft him was, that he entertained fome Italians 
inhis houfe, who were /u/pected to be fpies; that-a fervant 
of bis had made a vifit to cardinal Pole, in Italy ; and that 
he had alfo quartered the arms of Edward the Confellor; 
one of which was thought (ufficient evidence of bis keeping 
‘up a correfpondence with that obnoxious prelate ; the other 
was judged an indication of his afpiring to the crowns 
though, he and his anceltors, during the courle of many 
years, had done the fame, and were juftified in it by the 
authority of the heralds, Such were the fadts upon which 
this accomplifhed nobleman was convicted by a jury, and 
was accordingly executed *. 

Iw the criminal profecutions of thefe times, there are 
two things worthy of obfervation : firft, the fight facts 
which were confidered as proofs of a charge 5 fecondly, 
the flight evidence which was aliowed to eftablifh thofe 
facts : an obfervation which may be made as well upon 
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CHAP. wasreforted to according to the oecafion 5 either to con- 
XXX firmsasontence already palled. in fome court-of Jaw, or.t0-, 

Pricer enfure the deftruction of fuch as might pofiibly.efcape: by 
the opennels of 2 common-law wial, »‘Dbus-the fcatcnce 
againit Emplon andDudlcy, upona flimfy charge of trea~ 
fons was-confirmed by bill of attainder ;.as, was that againit 
the marquis of Exeter, the lords Montacute, Darcy, 
Huily, and. others, who padalf been formally tried. Thefey 
asithey fucceeded a régulag. trial and condemnation at 
law, were not fo exceptionsble as the attainders of Sir 
Thomas More and bithop Filker for mifprifion of trea- 
fon,; which, perhaps becaule a cafe that did not extend 
toliie, they ventured on without the examination of wit- 
nefles, or hearing them in their defence. On the other 
hand, ina capital cafe, the Maid of Kent and het. accom~ 
plices were all examined in the ftar-chamber, though 
not in parliament, before the bill of attainder pafled upon 
them®. ‘This examination of witnefles in the ftar-cham- 
ber was probably in order to try the ftrength of the evi- 
dence, and to determine in what way to proceed ; though 
we do not find, that the refult of fuch examination was 
always laid before parliament to enable them to form a judg- 
ment on the propriety of that to which they were called 
upon to affent. ‘The privy-counfellors had taken their refo- 
lution ; and if they were fatisfied, the houfes {eldom con- 
cerned themfelves as toany farther enquiry. 

‘Tui attainders in parliainent which we have hitherto, 
mentioned, were cartied through with moderation and 
juttice, compared with thole which followed. In the 
Bath poor his rege ‘Henry introduced a new 

o of anita ad _ The countels of Salifbury had bee 
: es to him, on account of herfon, 
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fation among her tenants ; that fhe procured bulls.from_  ¢.# 
Rome, which were (aid to, be foyod. in. her houfe sand 
. fhat fhe kept_up.a.treafonable, correfpondence. a 

fon. Thele charges, however, could. not be fufficiently 

proved, might-be invalidated by her, or would not. reach 

her life, This determined the king to procure her deftruc~ 

tion ina more decifive and fummary way than had. been 

hitherto ufed.. For that purpole be fent Cromwell to 

fonfult the judges, whether the parliament could attaint 

perfons who were forthcoming, without trial, or citing 

them to appear and defend themfelves®. The judges 

anfwered, that it was a dangerous queition ; that the high 

court of parliament ought to give the example to inferior 

courts of proceeding according to juftice ; no inferior 

courtcould act in thatarbitrary manner, and they thought 

the parliament never would. But being required to give 

amore explicit anfwer, they faid, thatif a perfon was at- 

tainted in that manner, the attainder could never after- 

wards be brought in queftion, but mult remain good in 

Jaw. As Henry did not want his judges to determine 

how juft, but only how effectual this proceeding, fo con- 

duéted, would be; he was fatisfled with their anfwer, 

and refolved to avail himfelf of it againft the countess. 

‘A wiLt was brought into ‘the houfe of lords to attaint 

‘her of treafon, The only thing like proof befote the par- 

‘fiament was, that Cromwell fhewed to the houfe a’ban- 

ner, on one’ fide of which were embroidered the five 

wounds of Chiift, the fymbol chofen by the northern’ re~ . 

pels; on the other fide, the arms of England; which 

Danner he (aid was found in the houle of the countels. This 

wa’ corifidered as ancvidence of herapproving that rebellion, . 

wguttce tiose attainted in the fame aét ; fome® 

them, who were friars, for faying, “ thar venomous 

Sime difhop of Rome was fupreme+head of the 
church of ‘eae 3° others for treafon in genersl, no 
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particular fact being fpecified. ‘There is no appearance 
that witnelles were examined againft any of them ; if they 
‘were, it probably pafled in the ftar-chamber, for none are 
mentionedin the Journals. Thehafte with which this famous 
bill pafied, is not, of all circumftances attending it, the lealt 
semarkable ; it was brought in the roth of May,. was read 
that day the firft and fecond time, and the third next 
day, _ In the fame year, the abbots of Reading, Colchef- 
ter, and Glanftonbury, were in like manner attainted of 
treafon by bill *, 

Avren the precedent had been introduced, they went 
on through the whole. of this reign attainting perfons in a 
fummary general way; the number of which attaindérs: 
it would be tedious and difgufting to recount*. The moft 
firiking inflance of thefe was, when this engine of ty- 
ranny was directed againft the man who, from his devot- 
ed attachment to Henry, firft brought it into ufe. Crom- 
well, inthe next year, was attainted by bill, without trial, 
examination, orevidence. ‘Theduke of Norfolk was, in 
the latter end of this reign, attainted in the like manner, 

Numerous as were the attainders for treafon, both by 
bill and by common-law proceedings, thefe did nat thed 
fo much blood as condemnations for herefy. The kind 
of exéeution for this offence is initfelf fo horrible, and fuch 
fcenes were fo often repeated, that it would be i 
aswell as befide the purpofe of this work, to do any thing 
more than juit allude to them. ‘The ftatutes lately made 
refpeting religion and the king’s fupremacy, rte 
many {nares both for proteftants and Romanitts, 
fcemed to prefent itfelfon all fides. The miferable con- 
dition of the people can hardly be better deferibed than. 
the obfervation of a foreigner at that time, ae 
+ thatethofe who were againft the pope were: tas, and 
‘thee who were for him were banged.” “2% 


© Burn. Ref. vol. L 342. * Ibid. 343, where many are mentioned. 
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Ip is more:to our purpofe to obferve, that among the’ omer -] 
pains ‘inflicted on the unhappy fufferers for religion, there 
+ are two  rémarkable inftances where torture was uled. Sean, 
‘Weare told; tha the'elegant-and good Sir Thomas More pour. 
was'fo inflamed with religious bigotry, 2s to fend for to his 
own houfe'a Mr. Baitham, a gentleman of the Temple, 
who'favoured the new opinioys ; and becaufe he refuled 
twdifcover others who agreed with him in his religious fen= 
timents, the chancellor ordered him to be whipped in his 
prefence ; he afterwards fent him co tae ‘Tower, and there 
he himfelf faw him put to the torture‘. 
In, is alfo related, that the chancellor Wriothelley, 
having examined Anne Afcue with regard to the patrons 
fhe had.at court, and fhe refufing to betray them, he or- 
dered her tobe put to the torture, which was executed im 
a very barbarous manner : he ftood by while it was/per= 
forming, and ordered the lieutenant of the Tower: to 
firetch the rack farther : but he refuled, notwith{tanding 
the chancellor's menaces ; who, upon that, put his own 
hands to the rack, and ftretched it fo violently, that he al= 
moft drew her body afunder *, 
Lono and barbarous imprifonment was among. the 
fulferings of unhappy delinquents. We are told that the 
aged prelate bifhop Fither, being {tripped of his bithopric 
and every fpecies of property, was confined in prifon above 
a@ twelvemonth, with fearcely rags enough to cover his 
nakednefs'. 
: ‘We thall now confider thelegal documents of this reign; ‘ 
the firft of which are the ftatutes. The ftatutes began i 
this reign to aflume a different appearance from that which 
iy had before borne, but fuch as they have continued in - 
‘ fice. “This difference corififted as well in the lan 
aera sg Ss Se 
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fore foen, that.all the adis of one feffion were firung 2.ze- 
ther as chapters of one ftatute, with one general title pre- 


. fixed tothe whole; but in the fifth year of thiskingit firft . 


became the cuftom to put a diftinét-tide pipet ame 
chapter of the flatute *. 

A REMARKABLE circumftance’ of the  ftatutes of 
Henry VIII. is, the prodigious length to which they rin, 
‘The firft of thefe long fatutes is fat. 21 Hen. VIII. 5. 
‘concerning the probate of evils; and from that period, the 
Jegiflature feem invariably to have indulged themfelves in 
the fame prolixity. To this they wete perhaps tempted by 
the fubjects which came under their’ confideration, and 
‘which required very multifarious provifions; fuch as the 
reformation, the fucceffion, the poor laws, the revenue, and 
other matters, Whatever was the objeét of parliamentary. 
regulation, was {till treated with the fame” abundance of 
provifions and profufion of words. “The great motive to 
this new manner of drawing ftatutes, feems to have been 
an extreme anxiety, that the meaning of the parliament 
fhould be intelligible and clear, beyond all poflibility of 
queftion or cavil. To effeét this, an a&t was ftuffed with 
nittmerous clatifes ; and the whole compals oflanguage was 
fanficked for exprefiions to define and fix the precife in- 
tention of cach. 

. Ax act was generally introduced with a long and em- 
phatical preamble, opening the occafion and abjeftofit, 
by. + Spee a the evils and their propofed remedies. 
ch before in fe, were now miuch 

enacting claufe was conceived 
poflible cafe 5. oils Series of 
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cations, and exceptions were added, to mark Stab 

the direction the <é¢ fhould take. pr, 
As this confidernbly encreafed the fengih of Ratutes, 

” stbtienisatel tea verbiole, perplexed, and tedious. vt 
fenfe, involved itt repetitions, is purfued with peek Ne 
moft efcapes the reader ; while he is retarded, and made 
giddy by's continual recurrence of the fame form of words 
in the fame endlefs period’. This folicitudle to enfuré 
their meaning has in fome inftances carried the parliament 
fo fary as to heap one provifo upon another, and fometimes 
to infert the fame claufe twice over®. Not content with 
the aid derived from.a multiplicity of words, and from repe= 
titions, to prevent mifconftructions, the parliament in one 
Matute,upona fubject of a delicate nature, added the follow- 
ing remarkable claufe : “ And be it finally enacted, by the 
‘ authority »aforefaid; That the prefent act, and every 
 claule, articles and fentence comprifed in the’ fame, fhalf 
“he taken and accepted according to the plain words end 
“fentences therein contained, and Szall not be interpreted 
“ nor expounded by colour of any pretence or caufe, or by 
“any fubtle arguments, inventions, or reafons, to the bin- 
« drance, difturbance, o: derogation of this act, or any 
‘part thereof » any thing orthings, act or ads of parlia~ 
“ment heretofore made, or hereafter ta-be had, donc, oF 
4 madey to the contrsry thercofy notwithitanding sand ther 
“ every adt, ftatute, law, provilion, thing and things, here~ 
 tofore had or made, or hereafter tobe had,done, or made, 
“contrary to the effect of this ftatutey fhall be woids and 
of no value hor force * =" x claufey which Sis, at once, ann 
Inftance ofthe concern und jealoufy felt by the parliament 
Yon this fubjedts and an example of that ‘dia oens ial is 
fen ee femarkings = 


os Bewinticr ofan 17 $4308 35 Hen, VU, 5 
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ei SStat. i$ Hen, Viti. 7, 
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Tuar this wordy eis of ulin fabjos which re it 
ip ein ie fom ing oe mh 


‘Viit. about the fame time in deeds of conveyance 


Of the Year- 
book. 


find the like tedioufnefs of phra 7, and a fimilar mul- 
tiplicity of covenants and provifos. “The fame peculiarity of 
language has continued ever fince in both. 

‘Wir# all this precifion in wording the contents of an 
a&, they feemed to pay no‘attention to the title, but to 
abandon that to chance or ignorance to prefix ; the title 
feldom conveying any idea of the defign or contents. of the 
ftatute, and often being grofsly incorreét. 

‘Tue Reports of this reign are contained in the Year= 
Books, and in Dyers with fome feattered cafes in Keikwayy 
‘Fenkins, Moore, and Benloc ; and towards the end of the 
reign in Leonard. The Year-Book is a very fcanty one, 
compared with thofe which went before ; owing, probably, 
toperfons being no longer encouraged with a ftated appoint- 
ment to execute this tafk. It contains only the 12th, 13th, 
14th, 18th, 19th, 26th, and 27th years ; and there ends this 
famous collection of Reports called the Year-books. _ 

Pearnars, fince a talte for all kinds of learning had 
begun to prevail, the opinion of this eftablifhment of se- 
porters was altered, and it was thought more advifeable to 
truft to the general inclination difcovered in private perfons 
to take notes; who, probably, from a competition, would 
do more towards rendering this department perfect and 
‘ufeful, than any temptation from a fixed falary: whatever 
might be the reafon, fuch a ftipend was no longer 
continued, and the undertaking dropped. < 

However, we find no want of reporters. Theferbegan 


, now to multiply 5 and very foon, if not in this reign, fur- 


nifhed, all together, a greater variety of cafés than uled to 
be taken on the former plan. As there would thencefor— 
y been no reports, if gentlemen in the profeilion 
Wad not madé them, cfiher for their own ufe or with de- 

fign 
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fign to publith, a certain diligence and attention began to c 
po le ty ard and the bufinels of 
ing opened a new field to the ftudious for the difplay 
ees fag aa Tearning. From this period, 
there will be feen to follow a train of writers. of this kind, 
of various charaéters and merit, ‘to whom we are obliged 
for carrying on the written annals of the law down to the 
prefent time. “There is one thing common to all thofe 
of this period, that they followed the language in which 
their fredeceffors had'written, and publithed their reports 
in the Law-French. 
Tue law received great improvement frgm the many 
treatifes and uleful collections publithed in this reign. 
‘Thefe; by digefting the learning of fhe law, at once gave 
a”polifh to the rude materials furnifhed by former ages, 
and rendered the knowledge of them more eafily attainable. 
The publications of this reign may be divided into fuch 
as were produced by writers of this period, and fuch as 
were written in former reigns, and were now for the firlt 
time pit to the prefs. We thall purfue thefe two clafles 
of publications according to the courfe of time, that the 
| progrefs made in improving the ftock of legal learning 
may be diftindlly perceived. Every addition in thefe times 
to the lawyer's library is an object of curiofity. 
“Tue moft diftinguithed writer upon law in this reign, pitaherbert. 
is “Anthony Fitzherbert, firlk a ferjeant, andfome years after 
kt oF the coimmon-pleas. The firft book publithed 
‘Tearned author was his Grand ‘Abridgement, printed . 
in’ bring Richard Pynfon*. So ufeful a work foan re- 
quited another fupply. ‘In 1516 a fecond edition was 
printed by Wynkyn de Worde, or perhaps this is one of the, = 
books that were printed for him abroad, where the Law- *° 
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See French was better underftood, and where,: abate = 
many of otir law-books wfed to be printed’. . In 1534 
oReaeran, publifhed his new Natura Brevium, which apy 
in'1537% Several books were printed inthis reign on the 
office and duty of a juftice of peace. The firit was in 1515, 
"in which year we find two works printed by different prin- 
ters under the title of The Bebe of Fufites of Peas'. In 
1534 there appeared another work; intitled; “ The Boke for 
a Fuflyce of Peace never [p well and diligently fet forth.” 
All thefe were without any name. Afterwards; in £541; 
‘we find “ The New Booke of Fuflyces of Peace, made by An- 
& thony Fitzherbert, Fudge, lately tranflated out of Frenche 
& into Englifhe*. Thefe are all the -writings that. are 
known to belong to Fitzherbert upon the law of England : 
feveral anonymous tracts; which will be meritioned.in their 
proper places; have been attributed to him, though'upon nd 
fufficient authority. 
RamGermin,  Sars'y GeRMaiwisan author who gained corifiderable 
| note in this teign, by his fatnous book intitledy #* Dadtor and 
* Student?” The firlt dialogue of this work came.out in 
1518; inn Latins with the following tide, Dialogus de Fun= 
damintis Legum Anglive et de Confeicnti@, "The focond dias 
logue was printed in Englith in 1530 ; and the next year 
‘there appeared ‘a ‘tranflation of the firft dialogue. Both 
afterwards pafled feveral editions, under the title of Dogar 
tind Student's "This authot's .writings upon the compa- 
tative sights of he ecclefiaitical pegs si ser will 
be mentioned in another place. f 
OF the foregoing performances; the Arcidgenens 308 
\ Natura Brevinm of Fitahetbert, and the Doctor and Stu- 
-, dlnty are the mot diGinguithed. The Ainkioment x 
; wefkot Tingle ceeerit captor oe 
: oe oy ati nesr Wy 
Sr Type rete Ain sséem > 
Ritts oe 
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F V couldhe ‘afcertained to be antecedent to this, 
peyabadina gets founded on the comparatitte ex= 

| eellenic@of the preient work: it high tic efi tobe 
formed on’that of Statham ; that Statham's was the com- 
mon-plice book of the time, and as fach farnithed a bafis, 
_ on which thefuperftructute of Fitzherbert’s inére enlarged 
and improved Work was railed ; that the expetierice of a 
few years pointed out the defeals of the former, and eriabled 
Fitzherbert to make the necgflary correétions. The foun- 
dation for thefe obfervations being very uncertain; we'can 
only remark, that the latter work is five times the fize of 
the former that it contains the cafes as low down as the 
time ofits publication ; that thefe are abftra&ed more 
fully; ahd conveythe fenfe of the bodk more fatisfattorily : 
‘otherwifey the order of Statham’s work in the titles feems 
to be followed, and the cafes feem to be arranged with the 
fame difregard to method and connexion. "This Abridge- 
ment was a valdable acquifition to the lawyers of this pe- 
Fiod, but was fuperfeded by the Abridgerhent of Sif Ro- 
bert Brooks in after-times : the latter abridget had the ad- 
vantage of his predeceflor, in pofleffing many year-books 
* which he had neve fen. “Theoriginal cafes,of the other 
hand, of the reigns of Richard II. Edward II; Edward 1. 
and Henry {11. which are to be found only iti Pitzherbert, 
preferve to this work a reputation entirely its wh. Several 
in other reigns, and particularly about his own time, are not 
taken from any. book we have; fo that Fitzherbert's, tho’ 
in general ah SiegomeD 3 isalio inmany parts‘an original 
work. 

_Freauersent’s Natura Brevium, like lad ofc per- 
formance, ign improvement of a more antient work of 
t nature andtide. Ic is remarkable, that this trea- 

tleon the nature and effec of the writs in the 
was” dat a time when thofe writs ewere, 

"many of them, going into difule, “and foon afterwards be- 

_Eétie obfolete fo that hardly Tnine parts in ten of this work 
a portion.of our prefént law. . : 

Vou dV. * Ee Tus 
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_ Ta form and fiile of thefe two works have all the dry 

nels of, ; profeffions) treatifes. The Dadar and Students. 

a produdtion ofa different caft: it confifts oftwo dialogues~ 
between a doctor of divinity and 9 ftudent.of the common, 
law. ‘Whefe contain difcuffions on. the grounds sof our 
law 5 and where objections had been ftated to fome of its 
rules and maxims, it is endeavoured to reconcile them with 
reafon and good confcience. ' The whole is treated in 

a popular way, with the freedom and language of converfa= 
tion, conveying, by means of “objections, and their anfwersy 
not an unfatisfactory account of many principles and 
points of the common law. 

Amon the law-writers of this reign.are to be reckoned 
Foln Raftell, the printer and lawyer,, and his fon J¥illiam 
Rajlell, the lawyer and printer; the former was:-bred 
printer, and though he did not take to the practice of ther 
law, yet it evidently appears from his works, that he shad 
been a diligent ftudent; the latter, though educated. for 
the bar, and a practicer,, fucceeded to his father’s occupa~ 
tion, which hefeems to have united with his feffion, ill 
the honours of the latter: at Jength called upon him to de= 
chine it, altogether. John. Raftell. tranflated. from: the 
French the Abridgement of the Statutes prior to the time 
of, Henry VIL. mentioned. before *. He alfo abridged. 
thole of Henry .VII. and down.to the 2gdand 24th of 
this reign, which were printed together by the fon Wiliam 
in 1533. This was the firlt. Abridgement in the Englith 
language; and it is introduced by the author witha long 
preface recommending the printing of law-books in Ene 
glith; and afcribing great praife to BTA 
diteSting the ftatutes to be made in the mother-tonyise, 
‘To this writer are alcribed two other books, Les Termes 4 
om and The Tables 
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“The vide'of authorthip tas; however, been diipited with 
refpect'ro theft twoworks; which have by forné beer! givei 
tothe fori William: As to Les Termes de’ ta Lejy it ee 
afcribed to! John’ ‘by Bale; but it is omitted: by Pitts in 
his account‘of him, and: peremptorily denied to “be his By 
‘Wood, who as politively attributes it to William ‘That 
‘was Lord -Coke's:opinion; bat bifhop Tanner! 
flores it to Johns “Perhaps it may be giving to cath his 
diftinge merit, if we) fuppofe ghat John compofed the ori- 
ginal work in Frenchy and that William mvide the tranfla. 
tion, which was printed by him and was a doubted to 
be his.” 
_Tuptables to Fitzherbert’ icant vee firft printed 
© in 1517 5 the tranilation of the Abridgement of rhe Statutes 
in 15195 anid. again in 1527 5-Les Termes de la Ley in 
15927". 
- To William Rafell.is afcribed-s trad called’ The Char- 
tudary, printed in 1534 5 but there feenis no pretence for 
this {uppolition; and the work is no mote that! the’ thag 
which had before been printed under the title of Carta Feat 
Snplisis. How far he was author ofthe Termes dé la Le, 
has jult been confidered. Hemade'atableto Fitzherbert’s 
New Natura Brevium; and another: of the pleas of the 
crown: The tables to Fitzherbert’s Abridgement, which 
ate aferibed by fome to him, are the fame probably that 
Were before made by his fathers. and were fepeiated by 
7 aay oie 
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in 15593 and his Zntries, printed ing ieee 
1596”. 

As valuable a performance as any, perhaps, ofthis reign, 
is Perkyns’s profitable beke on the: learning of convey- 
ancing. . This was firft printed in 1532, with the follow- 
ing tithe: Incipit perusilis Tractatus Magifiri Fo. Parkins 
interioris Temphi Sociiztc. is book is in French*.) 

Besipes the writings of the above authors, feveral books 
made their appearance in this'reign without a name, or any 
intimation to what name they belonged; though fome of 
them have been afcribed to certain of the writers already 
mentioned. The carlieft of thefe anonymous publications: 
is the Intrationum Liber, which was printed by Pynion in, 
1510%, In 1516 were publifbed by the fame printer, the 
bookcalled Modus tenendi Curiam Baroniseum Vifu Fran= 
ciplegii, the Retorna Brevium, the Modus tenendi unin 
Hundredum, five Curiam de Recordo* 2 in1§25, the Diver- 
fire de Court et lour Furifiittiones et alia neceffivia et utilia, 
attributed by fome to Fitzherbert ; andthe Articull ad Nor- 
rationes Novas partim formati, In the year 1527 was 
printed the book ufually called Carta Pordi : the title of it 
was, Parwus, Libellus continens Formam multarum Rerun; 
and then, Garta Fadi fimplicis cum Literd attornatoriais the 
headetitle of the firft article in the’book, and fo gaveiit af- 
terwards that name. This isa book of precedents of feoff= » 
ments, releafes, and other conveyances, and was frequently 
reprinted in os oe fometimes-under the tle of The 
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Chartulary, aii by fore iv-atetibuled to William Raftell 


and Cuffoms and Statutes of England which be at thii pre 
Sent day in rfe®. In 1543, there appeared 2 book upon the 
Office of theriffs, bailiffs of liberties, efcheators, conftables, 
and coroners *) At the'clofe of this reign, in 1546, there 
appeared A Booke of Prefidentes, exattly written in maner of 
aRegifier, and fhewing howe to make al maner of Evydences 
and Inflrumentes,” Avid of the famedate ', another intitled, 
Inflitutions or principal Grounds of the Laws and Statutes 
of England* : and*anothet, in'1547, under the title of 
~The Attorney's Academy’. 

Mosr ofthe foregoing works were repeatedly printed 
by different printers in the coutfe of this reign, and many 
of them were tranilated into Englith. Some of them were 
colleted and publithed together. We find, in 1534, the 
following pieces were publithed by Raftell, in one quarto 
volume: Natura Brevium, the Olde Tenures, Litteton’s 
‘Tenures, the New TTalys, the Articles upon the New 
‘Talys, Diverfitie of Courtes, Juitice of Peace, the Char- 
tulary, Court Buron, Court of Hundrede, Retoraa Brevium, 
the Ordynaunce for takynge of Fees in the Exchequer. 
Jn his preface to this publication, addreffed to the ftudents 
of the law, he fays, that perfons begun to the law with 
reading Nata ra Brevium, the Old Tenures, and Littleton’s 
Tenures™,  — . Sakon 

In thé year 1544 another calle&tion was printed b ° 
debe: odie ine Bak for a Jultice pm Se 
boke that teacheth to keepe a Court Baron or 2 Lete, the 
boke teaching to keep a Court Hundred, the boke called 
Retorna Brevium, the boke called Carta Feedi, and the 
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‘Tn 1540, there came out a book intitled, The principal Laws wow 
ut, 


